
Antitrust Primer for Association Board Members 
 

by Jeffrey S. Tenenbaum, Esq. 
 

Associations are subject to strict scrutiny under both federal and state antitrust laws. The 
Sherman Act, the principal federal antitrust statute, prohibits "contracts, combinations, or 
conspiracies ... in restraint of trade." By their very nature, associations are a "combination" of 
competitors, so one element of a possible antitrust violation is always present, and only some 
action by the association that unreasonably restrains trade needs to occur for there to be an 
antitrust violation. Consequently, associations are common targets of antitrust plaintiffs and 
prosecutors. 
 
The consequences for violating the antitrust laws can be severe. A conviction can carry stiff 
fines for the association and its offending leaders, jail sentences for individuals who 
participated in the violation, and a court order dissolving the association or seriously curtailing 
its activities. The antitrust laws can be enforced against associations, association members, and 
the association's employees by both government agencies and private parties (such as 
competitors and consumers) through treble (triple) damage actions. As the Sherman Act is a 
criminal conspiracy statute, an executive who attends a meeting at which competitors engage 
in illegal discussions may be held criminally responsible, even if he or she says nothing at the 
meeting. The executive's attendance at the meeting may be sufficient to imply acquiescence in 
the discussion, making him or her liable to as great a penalty as those who actively participated 
in the illegal agreement. 
 
Common antitrust claims against associations include price-fixing (any explicit or implicit 
understanding affecting the price of a member's product or service is prohibited, even if the 
understanding would benefit consumers), group boycotts / concerted refusals to deal, 
customer allocation or territorial division, bid-rigging, and illegal tying arrangements. Antitrust-
sensitive areas of association activity include membership restrictions, standard setting, 
certification and self-regulation, statistical surveys, and information exchange programs, among 
others. 
 
To avoid antitrust liability, associations should adopt a formal antitrust compliance program, 
and this policy should be distributed regularly to all association officers, directors, committee 
members, and employees. The policy should require, among other conditions, that all 
association meetings be regularly scheduled - with agendas prepared in advance and reviewed 
by legal counsel - and that members be prohibited from holding "rump" meetings. Above all 
else, members should be free to make business decisions based on the dictates of the market - 
not the dictates of the association. Any deviation from this general principle, such as the 
adoption of a Code of Ethics that infringes on members' ability to make fully independent 
business decisions, should be approved by legal counsel.  
 



Association Codes of Ethics: Identifying Legal Issues and Minimizing Risk 
 

by Jeffrey S. Tenenbaum, Esq. 
 
Legal Issues Regarding Association Codes of Ethics 
 
Although courts are usually reluctant to interfere with internal association decisions, an 
association's establishment of any set of restrictions or qualifications on membership may raise 
legal concerns, primarily in the areas of antitrust, due process, defamation, negligence, and tax.  
 
A. Antitrust 
 
From an antitrust1 perspective, for instance, under the Sherman Act, an association will be at 
risk of antitrust liability if its enforcement of its code of ethics against a member or prospective 
member is held to be an unreasonable restraint of trade in the relevant market and that 
restraint causes antitrust injury. The courts and antitrust enforcement agencies have agreed 
that the mere existence of membership qualifications and standards will not necessarily be 
considered unreasonable. For example, geographic location, the functional level served, or the 
type of service performed by the member are routinely considered to be reasonable, pro-
competitive restrictions -- essential definitions of the profession or industry that is represented 
by the association.  
 
However, unreasonable, anti-competitive restrictions may be viewed as prohibited "group 
boycotts" or "concerted refusals to deal." Obvious examples would be refusal to admit 
members who offer discounted prices to their customers or who do business with "disfavored" 
suppliers or customers. 
 
Under the two traditional modes of antitrust analysis (rule of reason and per se illegal), the key 
determination made by the courts in determining whether a challenged activity violates 
antitrust law is whether the restriction, on balance, promotes or suppresses competition. (It is 
far more preferable for an association to have a challenged activity viewed under the rule of 
reason, as it is much more difficult for a plaintiff to demonstrate the requisite anti-competitive 
injury using the rule of reason.)  
 
Among the more problematic types of membership restrictions are those which seek to guard 
against immoral or unethical behavior. When such "ethical" restrictions are imposed, it is 
important not only that the restrictions themselves are reasonably tied to a pro-competitive 
purpose (e.g., discouraging fraud or deception in a profession), but also that there is ample 
procedural fairness offered to the affected member or applicant. Thus, antitrust commentators 
have strongly recommended that to ensure fairness and uniformity, restrictions and the 
process for enforcing the restrictions be set forth plainly and objectively in association 
documents. By doing so, associations are able to put members and applicants on notice as to 
the types of restrictions that apply, and associations are better able to defeat any future 
assertion that they acted arbitrarily. (Even when an association membership restriction may 
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have strong pro-competitive justifications, if the restriction is applied arbitrarily or subjectively, 
the association may still be at antitrust risk. 
 
B. Due Process 
 
In addition to antitrust issues, associations also may incur legal risk for violating common law 
"due process" claims based on a lack of either substantive or procedural fairness. Substantive 
fairness requires the use of objective standards reasonably related to a legitimate 
organizational purpose, while procedural fairness requires the uniform application of such 
standards. 
 
Procedural due process is a doctrine that essentially requires associations to provide notice of a 
potential adverse decision to a member or prospective member, to provide an opportunity for 
the affected individual to respond and defend himself or herself, and to provide the individual 
with an opportunity to appeal any adverse decision. Of course, it is incumbent on an association 
to both have the relevant procedures in place and actually follow all due process obligations it 
places on itself through such procedures. 
 
C. Defamation 
 
Defamation is the oral utterance or written publication of false or misleading facts, or false or 
misleading implied facts, that are derogatory or damaging to an individual's, entity's or 
product's reputation. Accusing someone of dishonesty or other moral deficiency, or of 
professional or business deficiency, raises particularly significant risks of defamation liability. In 
the self-regulation context, this risk is most likely to arise: (i) when an individual or entity is 
denied or expelled from membership, and then damaging statements are made (to one or 
more third parties) by a representative of the association about the individual or entity; or (ii) 
when sensitive, potentially damaging, information about a member or applicant becomes 
known to the association during the code of ethics enforcement process, and that information 
is subsequently disclosed to one or more third parties (intentionally or unintentionally).  
 
D. Negligence 
 
In general, courts will give great deference to internal association decisions, particularly those 
involving self-regulation. Still, reliance on the fact of membership, certification or accreditation 
of a professional, entity, product, or service can, in some cases, cause the association that 
granted the membership, certification or accreditation to be held liable when a patient, client 
or customer suffers harm (physical, financial or otherwise) at the hands of the member. The 
most common claim is that the association was negligent in granting membership, certification 
or accreditation and should therefore be liable for resulting injuries.  
 
This liability risk to third parties generally means negligence liability (a form of tort liability). 
Court decisions holding associations liable for negligence in the self-regulatory context are 
relatively rare. This type of liability is subject to a number of conditions and remains infrequent, 
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although there have been several high-profile cases in recent years holding associations liable 
for negligence arising from their self-regulatory programs. In short, an association generally will 
be found liable under the tort of negligence only if the injured party can prove all of the 
elements of negligence liability -- duty, breach of duty (negligence), reliance, and causation, 
along with proof of damages (injury). 
 
E. Tax  
 
It is conceivable -- although very unlikely -- that an association that is exempt from federal 
income tax under Internal Revenue Code of 1986 Section 501(c)(6) could run afoul of Code 
restrictions that prohibit such organizations from providing substantial "particular services" to 
members. Such a restriction might apply in the event that the Internal Revenue Service ("IRS") 
reviewed a particular association's code of ethics enforcement program and determined that, 
in fact, the program's primary purpose is the mediation of intra-membership business disputes. 
An association would only be in danger of losing its tax-exempt status if the IRS were to 
determine that the activity constituted greater than 50 percent of the association's total 
activities. If the questioned activity accounted for less than 50 percent of the association's total 
activities, the IRS still might seek to tax fees received by the association in exchange for the 
provision of such services as unrelated business income.  
 
Suggestions to Lessen Legal Risk 
 
There are a number of important steps that an association may take that will lessen its legal risk 
when it offers and enforces a membership code of ethics: 
 
A. Ethical codes should be clear and unambiguous, reasonable, fair, and objectively grounded -- 
care should be taken to ensure that valid, objective bases support each code provision. Code 
provisions should never be arbitrary or capricious, or vague or ambiguous, and procedures 
should be developed that document the development and reasonableness of, and the objective 
basis for, proposed code provisions. 
 
B. Code provisions should be no more stringent or rigid than necessary to ensure that minimum 
acceptable levels of conduct are met. 
 
C. Specific commercial or economic considerations should play no role in the setting or 
application of the code provisions. In addition, codes of ethics should never be created or used 
for the purpose of raising, lowering or stabilizing prices or fees, excluding competitors from the 
market, or limiting the supply or products or services. 
 
D. Prior to finalizing code of ethics provisions, associations should provide interested parties 
with notice of the proposed provisions and an opportunity to comment, and then fairly and 
objectively consider such comments in finalizing the code of ethics. 
 
E. The code of ethics should be reviewed and updated periodically to ensure that it is current. In 
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addition, associations should document any and all complaints or concerns about the code of 
ethics and act on such complaints or concerns as appropriate. 
 
F. There must be no bias, partiality or inconsistency in establishing or operating the program. 
The process must be objectively and uniformly administered, without subjectivity, favoritism or 
discrimination. The rules of the process must be scrupulously, consistently and objectively 
followed by those administering the program. 
 
G. Due process should be built into the program. Before discipline is enforced, individuals who 
would receive such discipline should be provided with: (i) notice of an adverse decision and a 
meaningful opportunity to respond to the notice, (ii) a hearing before a panel of peers, none of 
whom has a direct economic or personal interest in the outcome of the proceeding, (iii) the 
right to be represented by another person, including an attorney, and to submit evidence and 
arguments in defense, (iv) the right to examine the evidence and to cross-examine witnesses (if 
applicable), (v) the right to a written decision explaining the reasons underlying it, and (vi) the 
right to appeal an adverse decision to a higher-level decision-making body within the 
association. Proceedings of this nature should remain strictly confidential. 
 
H. Associations should require full disclosure by those involved in the ethics enforcement 
process of any factor that might be considered bias or a conflict of interest, and should require 
recusal or removal if a bias or conflict is particularly severe or pervasive. Generally, reduced 
volunteer involvement and increased association staff involvement may assist in objectivity and 
the absence of bias. 
 
I. All decisions should be based completely and exclusively on the record of the review and not 
on extraneous, anecdotal, subjective, or other outside sources of information. 
 
J. Associations should maintain strict confidentiality with respect to all adverse allegations, 
complaints, actions, and proceedings that arise in connection with the process.  
 
K. Associations should avoid any implicit or explicit guarantee or warranty of members. To this 
end, avoid "puffery," do not overstate how a professional or company who is a member of the 
association performs, and do not use superlatives such as "never fails" or "safest" in describing 
those that are members, and do not allow members to express or imply that they are endorsed 
by the association by virtue of being accepted as a member. 
 
 



Association Endorsements: The Current State of the Tax Law 
 

by Jeffrey S. Tenenbaum, Esq. 
 

When an association endorses a vendor's product or service to its members - and is 
compensated by the vendor for that endorsement - is that compensation taxable to the 
association? In whole or in part? How can association endorsement contracts be structured to 
minimize the adverse tax consequences to the association? What can the association do or 
provide to the vendor that is still consistent with the tax-free treatment of such compensation? 
The answers to the questions have been slowly evolving in recent years. While definitive 
answers are still not available, it is important for associations to know where the law stands at 
this point in time so their endorsement deals can be structured to maximum tax advantage. 
This article seeks to accomplish that task. It also provides detailed, practical guidance for 
structuring association endorsement contracts, based on the current state of the law.  
 
Background. 
 
Unrelated Business Income. While income derived from association activities that are 
substantially related to the association's tax-exempt purposes is generally exempt from federal 
corporate income tax, income from unrelated business activities - regularly carried on business 
activities that are not substantially related to the association's purposes - is generally taxable as 
unrelated business income ("UBI"). However, in certain circumstances, even income from 
activities that fit this definition and that would otherwise constitute taxable income may be 
exempt from tax if the income qualifies for one of several exclusions from UBI contained in the 
federal tax code. One of the most important and widely-utilized exclusions is that for "royalty" 
income.  
 
Royalties. "Royalties" (and deductions directly connected with royalties) are excluded in 
computing the unrelated business taxable income ("UBTI") of tax-exempt associations. This 
exclusion does not apply to debt-financed income or to royalties received from a "controlled 
subsidiary." The Internal Revenue Service ("IRS") defines a royalty as any payment received in 
consideration for the use of a valuable intangible property right, whether or not payment is 
based on the use made of the intangible property. Payments for the use (even on an exclusive 
basis) of trademarks, trade names, service marks, copyrights, photographs, facsimile signatures, 
and members' names are ordinarily considered royalties and are tax-free. However, payments 
for services (such as marketing or administrative services) provided in connection with the 
granting of this type of right are not royalties - and are generally taxable as UBI (unless such 
services are substantially related to the association's purposes, which, in most cases, they are 
not).  
 
Examples. 
 
1. In an example provided a federal appeals court in the Sierra Club case, if the Sierra Club 
manufactured and sold T-shirts with the organization's logo or other designs on them, the 
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income earned from the sale of such T-shirts would be taxable, as the activity of manufacturing 
and selling T-shirts is not substantially related to the Sierra Club's tax-exempt purposes. 
However, if the Sierra Club created the designs to be screened onto the T-shirts and then 
licensed those designs to a T-shirt manufacturer in exchange for a fee (perhaps calculated as a 
percentage of gross T-shirt sales), that income would constitute tax-free royalty income. 
 
2. In an example provided by the IRS in a pair of Revenue Rulings, payments for the use of a 
professional athlete's name, photograph, likeness, and/or facsimile signature (provided by and 
through a tax-exempt organization) are generally considered royalties. However, payments for 
personal appearances and interviews by the athlete (similarly provided by and through a tax-
exempt organization) are not excluded as royalties and must be included as income from an 
unrelated trade or business.  
 
Endorsements. When an association endorses a vendor's product or service (often referred to 
as an association "affinity" program) but does nothing to market the product or service to its 
members (leaving this task to the vendor), this can be viewed as, in essence, nothing more than 
an exclusive license of the association's name, logo and (generally) membership mailing list to 
the vendor (in connection with the vendor's promotion and sale of that product or service to 
the association's members, and possibly to others in the industry as well). As stated above, if 
the association gets paid for this exclusive license - even if such payments are calculated as a 
percentage of gross sales of the endorsed product or service to the association's members - 
then the payments will constitute royalties and will be tax-free to the association. If, however, 
the association does market the product or service to its members, then the tax issues become 
more complex, as described more fully below.  
 
Endorsements can be a useful means for associations to generate non-dues revenue from both 
members and non-members; promote the association's name and identity, and, by extension, 
the industry or profession in general; and provide a service (e.g., "tailored" products and 
services, discounted rates/fees, etc.) to members.  
 
Evolving IRS Position. 
 
For many years, IRS rulings and court decisions have left associations uncertain as to the 
taxability of the endorsement arrangements described above, as well as of income earned from 
the rental of their membership mailing lists to others. The litigation that has been undertaken 
regarding the proper characterization of income as a (tax-free) royalty or as payment for 
services (and therefore taxable) has focused on the role of the association - namely, what is the 
association providing in exchange for its compensation. Is it merely providing a license of 
intangible property (and exercising quality control over its use), or is it also providing marketing 
and administrative services in connection with the license? In other words, is the vendor paying 
the association merely for its license of intangible property, or is it also paying for promotional 
and/or administrative services to be provided by the association?  
 
Note that, even under the IRS' historic positions on this issue, payments for the licensing of 
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intangible property are eligible for royalty treatment even if the intangible property (such as 
the association's name and logo) is licensed on an exclusive basis, and even if the payments are 
calculated as a percentage of gross sales of the product or service. As a cautionary note, 
payments calculated as a percentage of net sales of the product or service can turn otherwise 
tax-free income into taxable income, as income based on net revenues is indicative of a joint 
venture.  
 
In the past, the IRS has taken the position that the provision of services of any kind by the 
association (even in de minimis amounts) in connection with an endorsement/licensing 
arrangement will "taint" all of the income earned under the arrangement and make it ineligible 
for royalty treatment, no matter how passive the association's role. In other words, the IRS has 
maintained that if the association did anything to generate the income beyond the licensing of 
its intangible property (and exercising quality control over the use of such property by the 
vendor), then all of the income generated under the arrangement would be taxable. Moreover, 
the IRS also has historically maintained that the provision of an association's membership 
mailing list to a vendor in connection with an endorsement arrangement will similarly taint all 
of the income earned under the arrangement, as the IRS has historically not viewed a mailing 
list as a form of intangible property.  
 
In many respects, though, the courts that have addressed these issues have held very different 
views of them, consistently rebuffing the IRS' attempts to tax what the courts consider tax-free 
royalty income, expressly permitting certain limited association activity in connection with the 
licensing of intangible property, and clearly stating that association mailing lists are merely 
another form of intangible property.  
 
Senior IRS officials have recently suggested in public comments that the IRS is considering 
abandoning its long-held positions on these royalty issues and submitting to the will of the 
courts that have addressed these issues of late. Moreover, at the suggestion of the U.S. Tax 
Court, the IRS reportedly is considering the institution of a new enforcement scheme whereby 
the provision of services (such as marketing or administrative services) by an association in 
connection with a royalty arrangement would not "taint" the royalty income (as the IRS has 
maintained in the past), but rather would generate a stream of taxable income for the provision 
of services, separate but alongside the tax-free royalties earned for the licensing of intangible 
property (e.g., name, logo, mailing list). The division of the association's two income streams 
presumably would be based on a fair market allocation.  
 
While recent decisions by an array of federal courts provide guidance to associations in 
structuring endorsement and licensing arrangements, unless and until the IRS formally 
conforms its enforcement policy to these decisions, there remains ambiguity and many 
unclarified issues - and thus potential tax risk - in this area.  
 
Options for Structuring Endorsement Arrangements. 
 
1. Royalties-Only. The endorsement or licensing contract that carries the lowest risk of 
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unrelated business income tax ("UBIT") liability is one in which the association license(s) its 
name, logo and/or mailing list, exercises quality control over the use of its intangible property 
by the vendor, and not much more. However, even under this scheme, the IRS and the courts 
have indicated that the association may engage in certain limited activities without jeopardizing 
the tax-free royalty treatment of its income. Guidelines for what the association may and may 
not do under this scheme are set forth below.  
 
2. Royalties to Association; Services Income to Third-Party or Taxable Subsidiary. If 
administrative and/or marketing services are required, from a tax perspective, it is generally 
preferable to "outsource" such services to an unrelated third-party, or to the association's 
taxable subsidiary (with the association and subsidiary entering into separate, independent 
contracts with the vendor). In a 1999 Private Letter Ruling issued to the American Association 
of Retired Persons ("AARP"), the IRS validated the use of an AARP-owned taxable subsidiary to 
provide such administrative and/or marketing services, provided it is done on an arm's length 
basis (e.g., fair market valuation of the payments to each entity, financial separation, employee 
time records, etc.). 
 
3. Royalties to Association; Services Income to Association. If such services must be provided 
by the association directly, then separate, independent, unrelated contracts should be drafted 
to provide for the name, logo and/or mailing list licensing on the one hand, and the 
administrative and/or marketing services on the other - recognizing that (at least for now) such 
a bifurcation of contracts by no means ensures that the IRS will respect such bifurcation and 
not treat all of the income as UBI. The fees earned by the association should be divided 
between the two contracts pursuant to some fair market valuation. The former should be 
treated as tax-exempt royalty income; the latter as taxable UBI. Public comments by senior IRS 
officials indicate that for such a structure to be respected by the IRS (at least for now), evidence 
must exist that the contracts are truly separate and not interdependent - in other words, that 
the parties might have entered into one contract without entering into the other. If the 
contracts were entered into at significantly different points in time, for instance, this might 
constitute such evidence, according to IRS officials. In most cases, this will be very difficult to 
establish. Of course, at some point in the future, the IRS may officially determine that separate 
contracts are not necessary, and that a fair market division between the tax-free licensing and 
the taxable services can be done within the same contract. However, based on current IRS 
precedent, such an approach carries with it a certain degree of tax risk. In some cases, though, 
the unwillingness of a vendor to enter into separate contracts may give the association no 
practical choice.  
 
Guidelines for Drafting Association Endorsement Contracts. In light of the recent court 
decisions and IRS rulings in this area and pursuant to current legal precedent, the following 
guidelines should be followed when drafting endorsement contracts to minimize an 
association's potential UBIT liability. Note that, among other things, the guidelines below set 
forth what activities an association may engage in and what an association may provide to an 
endorsed vendor without jeopardizing the tax-free royalty treatment of its endorsement 
income. The same guidelines apply for purposes of all three options set forth above. In each 
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instance, the association earns a stream of royalty income, and the following guidelines 
describe what activities the association may engage in directly without jeopardizing the tax-free 
status of that income. Other activities that are not consistent with royalty treatment may be 
provided by the vendor, by the association's taxable subsidiary, by an unrelated third-party, or, 
if necessary, by the association itself (in exchange for a separate stream of taxable services 
income). The guidelines below presume that the provision of marketing and/or administrative 
services (by whomever will be providing them) will be addressed in a separate contract (or, if 
necessary, in a separate section of a single contract):  
 
1. The contract should be called a "Royalty Agreement" or "License Agreement," and the fees to 
be earned by the association should be expressly referred to in the contract as "royalties."  
 
2. The contract should specify that fees to be earned by the association are solely in 
consideration for the association's licensing of its intangible property (and not for any services), 
and such intangible property to be licensed should be specified (e.g., name, logo, membership 
list, facsimile signatures, letterhead stationery design, etc.). Moreover, the contract should 
expressly state that it is a wholly independent contract that is not tied to any other agreement 
or obligation of the association.  
 
3. The contract should specify that the association may exercise quality control over all uses of 
its intangible property. Specifically, the contract should reserve to the association the right to 
review and approve in advance all marketing materials and all other uses of its intangible 
property in order to protect the association's name and goodwill. Note that under federal 
trademark law, trademark owners are obligated to exercise control and supervision over the 
use of their trademarks by others to avoid jeopardizing their trademark rights. Moreover, the 
IRS has clearly stated that the exercise of such quality control rights is fully consistent with tax-
free royalty income.  
 
4. The contract should not list any required duties or activities pursuant to which the 
association will assist the vendor in the marketing or administration of its products or services 
(e.g., providing free advertising space in the association's magazine, providing free exhibit 
space at the association's trade show, drafting and sending letters to the association's members 
to promote the product or service, processing applications for the product or service, 
answering questions about or fielding problems with the product or service). All marketing and 
administration of the product or service should be conducted and paid for - at fair market rates 
- by the vendor, an unrelated third party, or the association's taxable subsidiary (e.g., the 
association's regular rates should be paid for advertising space in the association's publications, 
exhibit booth space at the association's trade shows, etc.). The association's programs or 
facilities (such as the association's magazine, trade show, membership mailings, or broadcast 
fax or e-mail system) may only be used to promote the vendor's product or service if such 
promotions are created and paid for by the vendor or a party other than the association. For 
instance, the association should not be involved in or pay for the cost of creating magazine 
advertisements, designing trade show booths, or drafting marketing letters. The association, 
may, however, review, edit and approve such items as part of the exercise of its quality control 
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rights. However, the vendor or other party must then pay fair market value for the placement 
of the ad in the association's magazine (taxable advertising income to the association), for the 
exhibit booth at the association's trade show (tax-free trade show income to the association), 
or for the right to be included in an association membership mailing, new member packet, 
broadcast fax or e-mail, etc. (taxable advertising income to the association). The association 
should not share in the vendor's expenses for such items.  
 
5. The association may list and refer to one or more endorsed products or services in printed 
lists of member benefits, but such listings should be of minimal descriptiveness so as to not be 
construed as ads or promotions on behalf of the vendor. Similarly, it should be permissible for a 
staff member or volunteer leader of the association to verbally mention an endorsed product 
or service at an association meeting or conference, but anything more than a brief mention in 
passing could be construed as a promotion of the vendor. If a listing of the endorsed product or 
service is provided on the association's Web site, it currently is unclear whether the association 
also may, consistent with royalty treatment, provide a hyperlink to the vendor's Web site. If the 
association charges other vendors for the right to maintain a hyperlink to their Web site on the 
association's site, then the association certainly should charge an endorsed vendor in the same 
manner. Moreover, the IRS has suggested informally that if the link goes directly to a page on 
the vendor's Web site where the endorsed product or service may be ordered, this is more 
likely to constitute the provision of an advertising service and should be paid for by the vendor. 
Even if the association does not otherwise charge vendors for the right to maintain hyperlinks, 
and even if the link is to the home page of the endorsed vendor's Web site, a modest charge to 
the endorsed vendor in consideration for this right would be prudent, at least unless and until 
the IRS says otherwise. Of course, such charges will constitute taxable income to the 
association.  
 
6. It is permissible for the association to license the facsimile signature of one of its staff 
members or volunteer leader for use on a marketing letter that is drafted and paid for by the 
vendor; this is merely the licensing of intangible property. Moreover, it is permissible for the 
association to license its letterhead stationery design to the vendor for use in preparing such 
marketing letters - again a mere license of intangible property - so long as the vendor pays or 
reimburses the association for the costs of the printing and paper on which the letterhead 
design is printed. Finally, of course, the vendor should pay the costs of sending the letters 
(through whatever medium - email, mail, etc. - they are sent).  
 
7. Always use gross income as a measurement tool for determining royalty payments (e.g., 
royalties calculated as a percentage of gross sales of the endorsed product or service to 
members). The association should never contract for any percentage of net profits from the 
sale of the product or service, as this is indicative of a joint venture and can turn otherwise tax-
free royalty income into taxable UBI.  
 
8. The contract should expressly state that it is not intended to create a "joint venture" or 
"partnership" between the parties. In addition, the contract should avoid the word "agent." The 
vendor should not be referred to as an agent of the association, nor should the association be 
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referred to as an agent of the vendor.  
 
9. The endorsed product or service always should be referred to as the vendor's product or 
service, and should never be referred to as a product or service of the association.  
 
10. All miscellaneous documents, such as marketing materials, correspondence and board 
meeting minutes, should be consistent with the contract. A "paper trail" that is inconsistent 
with the terms of the contract can undermine the beneficial tax treatment the association 
might otherwise enjoy.  
 



Association Executive Employment Contracts: Term, Termination and Compensation 
 

by Jeffrey S. Tenenbaum, Esq. 
 

Hiring a new executive, especially a president or chief executive officer, is always a major 
undertaking for any association. A great deal of time and effort, and often monetary resources, 
are invested in finding quality candidates, interviewing the most promising ones, and making a 
decision about to whom to extend an offer.  
 
During the courtship process, neither party, understandably, wishes to think about, or talk 
about, the divorce. But, sooner or (hopefully) later, the relationship between the executive and 
the association will end. For the protection of the association, as well as in fairness to each 
party, it is important that the possibilities of when and how the relationship can end be clearly 
expressed in the written agreement and that the executive candidate be presented with the 
material terms and conditions of their newly offered employment prior to their acceptance of 
the offer and, importantly, prior to the time they notify their existing employer that they are 
leaving (or prior to the time that they decline other offers).  
 
This article touches briefly on three key elements of association executive employment 
contracts – term, termination (including severance pay), and compensation. While it does not 
endeavor to cover all of the material considerations or possible ways to address these aspects 
of employment contracts, it highlights some of the issues that tend to be the most important to 
consider. Finally, note that the provisions regarding term and termination need to be 
coordinated and read hand-in-hand; they are intimately related. 
 
The Term of the Agreement 
 
Initial Term. Often, the initial term is two or three years. A key factor for associations (and 
indeed, the executive) to consider when assessing the length of the term is the variety of ways 
in which the term can end prior to expiration, which is discussed below. 
 
Renewal Term. The agreement should specify clearly what happens at the end of the initial 
term. There are several options. 
  
First, the agreement could simply expire upon the end of the term, with no obligation on either 
party to continue employment (remember that parties are always free to negotiate extensions 
if both parties desire to continue the relationship; sometimes it is advantageous for one party 
or the other to set up such a renegotiation). 
  
A common provision in executive agreements is an automatic renewal in the absence of some 
affirmative notice to the contrary. For example, if one party does NOT provide notice at least 
180 days prior to the expiration of the initial term, the agreement might renew automatically 
for one year. 
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It is important that both the executive and the association's board remain aware of any 
approaching deadlines for notices and adhere carefully to the specified procedures for 
providing notice, as set out in the agreement. This need is particularly acute when, as is 
typically the case in associations, there are significant changes in director and officer 
composition year to year.  
 
Termination of the Agreement 
 
Notice by the executive, no cause or reason. Although by no means required, many 
agreements have provisions that allow the executive to terminate early—without the need for 
a reason or cause—by giving certain notice. Typically, an executive candidate will want such a 
provision, particularly if the association will have a similar right. If the association agrees to such 
a provision, the notice period should take into consideration the hiring cycle and lead time 
required. That is, if the search process takes six months, the agreement might specify a notice 
period of six months. 
  
Notice by the association, no cause or reason. Associations should carefully consider including 
in the agreement a provision that allows the association to end the agreement early without 
cause. Establishing cause sufficient for terminating an agreement can be difficult and costly, 
and result in public embarrassment to the association and the executive. See the discussion 
below regarding severance pay that typically accompanies such a no-cause termination. 
 
Termination for cause. The agreement should contain a provision for termination for "cause." 
Cause should be defined. Typically, it includes such things as malfeasance, breach of the 
agreement, fraud, embezzlement, dishonesty, or gross negligence. Be careful of definitions of 
cause that require convictions of crimes; no association wants to await the outcome of a 
criminal proceeding. Drafting cause provisions requires a balancing of the need for protection 
desired by both the executive and the association. Generally, with a termination for cause, no 
severance is paid to the executive, which is why the definition is so critical. 
 
What happens when the agreement terminates? The agreement should specify what happens 
in each of the circumstances under which the agreement can end; in the examples outlined 
above, this includes four contingencies: 
 
1. Expiration of the term (and renewal terms, if any);  
2. Executive gives notice;  
3. Association gives notice (termination not for cause);  
4. Termination for cause. 
 
The interests of the parties here are clearly distinct; the executive is looking for as much 
security as he or she can get, and the association wants to have as little expense as possible tied 
up in a person who is no longer performing services for the association. The negotiations should 
find the right balance between the needs of the parties.  
 



-3- 
 

If the agreement is ended early by the executive giving notice, typically there is no 
compensation due beyond that due during the time the executive works for the association. If 
the agreement expires, or if the association gives notice prior to the end of the specified term 
(without cause), there are two alternative approaches that are often taken. Under one 
approach, no compensation is due beyond the notice period and severance might be included 
under the second. However, it is increasingly the norm for associations to provide some 
severance pay in the case of separations based on both the expiration of the term and 
termination without cause. Severance pay is another area in which the needs of the parties 
need to be carefully balanced. Many factors may need to be considered, including length of 
service of the executive, the expected lead time for the executive to find new employment, and 
the impact on the association to be paying both the departed executive and a new executive, 
among other factors. 
 
If the executive is terminated for cause, the agreement typically provides that the executive 
receives nothing beyond what was due prior to termination. 
  
Compensation 
 
Obviously, base salary should be clearly set out in an agreement. Typically, an initial salary is 
specified, with provisions made for future adjustments. However, associations should be 
cautious about specifying guaranteed increases for future years. While an executive will want 
some degree of security, that interest must be balanced against the uncertainty of future 
budgets, the economic environment generally, and the undetermined performance of the 
executive. Moreover, as the past two years have demonstrated, it can be very awkward for an 
association to grant significant pay increases to executives while staff members are subject to 
pay freezes, or worse, layoffs. 
 
Many agreements also provide a bonus opportunity, often tied to the attainment of yet-to-be-
specified goals. It is important, however, that the agreement specify that other factors may be 
considered by the board or its designated committee. From the association's standpoint, it is 
important to retain discretion with respect to payment of bonuses, and to clearly spell out in 
the agreement that discretion is retained. The executive often will seek some level of 
objectivity in the bonus measurement, generally in terms of meeting specified goals or goals to 
be mutually determined each year. Both associations and executives should be careful 
regarding trying to established fixed goals in an employment contract, as it can be very difficult 
to project what factors may become more or less significant in future years. 
 
Associations also must be careful if providing medical, dental or retirement benefits to an 
executive that are more generous than the benefits provided to non-executives. Associations 
should consult with a qualified benefits attorney to assess whether the associations’ plans 
permit such benefits and whether the benefits might run afoul of non-discrimination 
requirements, with potentially adverse tax consequences. Deferred compensation 
arrangements—more common in larger association executive employment agreements—also 
have to be carefully structured to not violate the IRS’ strict rules in this area, governed 
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principally by Internal Revenue Code (“IRC”) Section 409A. 
 
Bear in mind that total compensation provided to an executive of a tax-exempt association—
whether exempt under IRC Section 501(c)(6) or 501(c)(3)—must be "reasonable" (at or below 
fair market value), under the IRC proscription against private inurement. Serious violations in 
this area can put the tax-exempt status of the association at risk. Executives of Section 501(c)(3) 
and 501(c)(4) organizations also are personally subject to potentially severe “intermediate 
sanctions” penalties should they receive either compensation that exceeds fair market value or 
non-business-related benefits, perks and the like that are not treated as taxable income. In 
addition, board members and other association leaders that approve such arrangements can be 
personally subject to intermediate sanctions penalties. There are certain steps that an 
association can take to minimize the risk that a compensation package will be deemed 
unreasonable (i.e., approval of the compensation by a group of disinterested decision makers, 
reliance on appropriate benchmarking or comparability data, and contemporaneous 
documentation of the same). Finally, the newly revised IRS Form 990 reporting requirements 
mandate disclosure of certain executive perks such as first-class travel and the payment of 
social or health club dues. When discussing compensation and benefits for a new executive, 
remember that certain extras added to sweeten the deal may be subject to public scrutiny. 
 
There are typically many other components in an executive employment contract that are 
beyond the scope of this article. Some of those components include conflict of interest and 
ethics provisions, confidentiality, non-competition and non-solicitation, and the like. Some 
contracts contain alternative dispute resolution procedures, including arbitration provisions. As 
with the topics covered in this article, it is to the benefit of executive and association alike to 
have a clear understanding of those rights and obligations prior to the executive candidate 
accepting employment, and prior to the public announcement of the new executive’s hiring; 
fruitful, thoughtful negotiation and a comprehensive, well-prepared contract will address these 
issues and find the appropriate balance between the needs of the parties.  
 



Association Tax Primer for CEOs 
 

by Jeffrey S. Tenenbaum, Esq. 
 

In order to effectively perform their duties, association CEOs must have a basic understanding 
of the federal tax laws as they apply to the tax-exempt status, income, meetings, educational 
programs, publications, lobbying, standard setting, certification, and other activities of their 
associations. Since the adoption of the federal income tax laws in 1913, an entire body of 
complex tax law unique to trade and professional associations has evolved. And if history is any 
guide, it will only continue to expand in complexity. 
 
The following brief primer on association taxation is intended to provide association CEOs with 
a plain-language - and superficial - guide to the federal tax laws as they apply to particular 
organizational and operational characteristics of trade and professional associations. More than 
anything else, it is designed to alert the association CEO to potential tax problems. If you are so 
alerted, you should seek the advice of your association's tax adviser. 
 
Nonprofit vs. Tax-Exempt Status 
 
The terminology used to describe trade and professional associations often generates much 
confusion. Consequently, it is useful to clarify two key terms. Associations are generally 
organized and operated as both nonprofit andtax-exempt entities. Nonprofit status refers to 
incorporation status under state law; tax-exempt status refers to federal income tax exemption 
under the Internal Revenue Code (the "Code"). 
 
One who does not know otherwise might reasonably conclude that as nonprofit, tax-exempt 
entities, associations may not earn profits (realize more income than expenditures) and that 
they need not pay any taxes. Neither conclusion is correct. 
 
Even though they are nonprofit organizations, associations are permitted to generate greater 
income than expenses and still retain their nonprofit status. As nonprofit organizations, what 
associations are barred from doing is distributing their net earnings to individuals who control 
the organizations (other than as compensation for services actually rendered at prevailing 
market rates). Similarly, they are barred from accumulating equity appreciation for a private 
person's benefit. Nonprofit organizations have chosen to undertake programs to benefit 
members and the public rather than private individuals. Their earnings, therefore, must, by law, 
be dedicated to furthering the purposes for which they were organized. Nonprofit organizations 
have no shareholders and pay no dividends - all earnings are "reinvested" in the organization in 
furtherance of its nonprofit purposes. 
 
Most associations are also tax-exempt entities, but they need not be. Because the requirements 
for federal income tax exemption are more stringent than those for nonprofit corporation 
status, there are some associations that are nonprofit corporations but do not qualify for 
exemption from federal income tax. However, these organizations are few and far between. 
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Most nonprofit organizations qualify for federal income tax exemption under one of 25 
subsections of Section 501(c) of the Code. Most associations are tax-exempt under Sections 
501(c)(6) or 501(c)(3), and a smaller number under Sections 501(c)(4) or (c)(5). Association 
political action committees are tax-exempt under Section 527. In addition, many 501(c)(6) 
associations form related educational or charitable foundations exempt under Section 
501(c)(3). 
 
But what does tax exemption mean? Does it mean that an organization is exempt from all 
taxes? No. Tax-exempt status means that an organization is exempt from paying corporate 
federal income tax on income generated from activities that are substantially related to the 
purposes for which the entity was organized (i.e., to the purposes for which the organization 
was granted tax-exempt status in the first place). Organizations that meet the requirements for 
federal tax exemption can generally rely on that status to exempt their income from state 
corporate income tax. Thus, for example, revenue derived from programs and activities such as 
educational conferences and seminars that contribute importantly to the furtherance of an 
organization's tax-exempt purposes (as defined in its governing documents and Internal 
Revenue Service ("IRS") filings) is exempt from federal (and likely state) income tax. The 
organization will, however, owe corporate federal income tax (at standard corporate rates) on 
income that is unrelated to its tax-exempt purposes, called unrelated business income ("UBI"). 
UBI is defined as income from regularly carried on business activities that are not substantially 
related to the organization's tax-exempt purposes (see further discussion below). 
 
However, most associations that are tax-exempt do remain subject to a wide variety of other 
taxes, including federal payroll (Social Security, Medicare and unemployment) taxes, state and 
local unemployment taxes, real estate taxes, personal property taxes, sales and use taxes, 
franchise taxes, and taxes on lobbying activities, among others. Exemptions for certain state 
and local taxes are provided for charitable organizations (but generally not associations) in 
many jurisdictions. 
 
Section 501(c)(6) Tax Exemption 
 
Virtually two-thirds of all trade and professional associations are exempt from federal income 
tax under Section 501(c)(6) of the Code (a discussion of 501(c)(3) tax exemption is beyond the 
scope of this article). A 501(c)(6) organization is defined as an association of persons (including 
corporations) having a common business interest. Its purpose must be to promote the common 
business interest and not to engage in a regular business of a kind ordinarily carried on for 
profit. Its activities must be directed to the improvement of business conditions of one or more 
lines of business rather than the performance of particular services for individual persons or 
entities. 
 
An organization must meet certain basic tests to qualify for exemption under Section 501(c)(6): 
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• It must be an association of persons having some common business interest, and its purpose 
must be to promote this common business interest (this should be reflected in the 
organization's governing documents)  

• It must not be organized for profit (i.e., it should be incorporated as a nonprofit corporation, 
not as a stock corporation).  

• It must be a membership organization and have a meaningful extent of membership support.  
• No part of its net earnings may inure to the benefit of any private shareholder or individual (see 

discussion below in this Section).  
• Its activities must be directed to the improvement of business conditions of one or more lines 

of business, as distinguished from the performance of particular services for individual persons 
or entities. ("Particular services" has been defined to include any "activity that serves as a 
convenience or economy to members in the operation of their business, rather than to 
promote or improve the industry represented by the association. The determination is a 
quantitative one - whether or not the particular service is only incidental or minor compared to 
the principal purpose or benefits of an activity. Denial or revocation of tax-exempt status will 
only occur if it is concluded that the primary purpose of the organization is the performance of 
particular services.)  

• Its purpose must not be to engage in a regular business of a kind ordinarily carried on for profit, 
even if the business is operated on a cooperative basis or produces only sufficient income to be 
self-sustaining.  

• It must be primarily engaged in activities or functions constituting the basis for its exemption. 
 
Once an association's tax exemption has been recognized by the IRS, generally the three most 
significant ongoing threats to the tax-exempt status of a 501(c)(6) organization are: 
 

• Too much unrelated business income (that amount that would cause the IRS or a court to 
conclude that the primary purpose of the organization was unrelated to its tax-exempt 
purposes).  

• The provision of too many particular services for individuals (that amount that would allow the 
IRS or a court to infer that such services were the primary purpose of the organization).  

• Inurement of benefit of net earnings of the organization to any "private shareholder or 
individual". 
 
The term "private shareholder or individual" is defined as "persons having a personal or private 
interest in the activities of the organization." Inurement of benefit involves more than merely 
activities that are unrelated to the tax-exempt purposes of the organization, and more than the 
mere performance of particular services for individuals. Proscribed inurement of benefit has 
three elements: 
 

• Distribution of the benefit of the earnings of the organization. The source of the funds is 
irrelevant; it is the use of the funds that matters.  

• Such distribution of the benefit or earnings must be to a person having a personal and private 
interest in the activities of the organization.  
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• The inurement must be more than merely incidental to the tax-exempt purposes of the 
organization. As all legitimate activities of 501(c)(6) organizations provide some indirect benefit 
to their members, the IRS has recognized that benefit to individuals that is merely incidental to 
an activity that furthers the tax-exempt purposes of a 501(c)(6) organization will not result in 
proscribed inurement of benefit. 
 
Unrelated Business Income Tax 
 
Although associations are granted a general exemption from federal income tax by the Code - 
for income from activities that are substantially related to the purposes for which the 
association was granted tax-exempt status - they nevertheless are potentially taxable for 
income derived from unrelated business activities. The Code defines an unrelated trade or 
business as "any trade or business the conduct of which is not substantially related (aside from 
the need of such organization for income . . .) to the exercise or performance by such 
organization of its . . . purpose or function constituting the basis for its exemption . . ." 
 
The tax on unrelated business income first appeared in the Code in 1950. Congress' principal 
purpose in enacting the unrelated business income tax ("UBIT") was to provide a level 
competitive playing field for tax-paying business - so that tax-exempt organizations could not 
use their privileged tax status to unfairly compete with tax-paying businesses in activities 
unrelated to their purposes. But instead of prohibiting tax-exempt organizations from engaging 
in any business activities at all (and denying or revoking tax exemption because of such 
activities), it chose to specifically permit a certain degree of business activity by tax-exempt 
organizations, but to tax it like any other for-profit business. Thus, such business activities are 
permissible, so long as the activities are not a "substantial part of its activities." The tax applies 
to virtually all tax-exempt organizations, including associations and their related foundations. 
 
The imposition of the unrelated business income tax is generally at the federal corporate 
income tax rates. Deductions are permitted for expenses that are "directly connected" with the 
carrying on of the unrelated trade or business. If an organization regularly carries on two or 
more unrelated business activities, its unrelated business taxable income ("UBTI") is the total of 
gross income from all such activities less the total allowable deductions attributable to such 
activities. 
 
Three-prong UBIT test. It is important to note that not all business income is subject to taxation 
or to limitations: only "unrelated business income" as defined in the Code. Unrelated business 
income will only exist if three conditions are satisfied; if any one of the three is not present, 
then income from the activity will not be taxable. The income must be: 
 
(1) from a trade or business; 
 
(2) that is regularly carried on; and 
 
(3) that is not substantially related to the purposes for which the organization was granted tax 
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exemption. 
 
Exclusions. Even if all three conditions of the UBIT test are satisfied, there are numerous 
statutory exclusions (i) from the definition of an unrelated trade or business, and (ii) in the 
computation of UBTI, which can exempt otherwise taxable income from UBIT. Many such 
exclusions are potentially applicable to trade associations, while many are not. The most 
relevant exclusions include: 
 

• Volunteer labor exception  
• Qualified corporate sponsorship payments  
• Qualified convention or trade show income  
• Dividends, interest and annuities  
• Royalties  
• Rents from real property (non-debt-financed)  
• Certain capital gains 

 
Taxable subsidiaries. If the gross revenue, net income, and/or staff time devoted to unrelated 
business activities become "substantial" in relation to the tax-exempt functions of an 
association (thereby jeopardizing its tax-exempt status), the association can "spin off" one or 
more of the unrelated activities into a separate but affiliated entity, commonly referred to as a 
"taxable subsidiary." The stock of such a taxable subsidiary can be wholly owned by the 
association. Such a taxable subsidiary will owe corporate income tax on its net income, but can 
remit the after-tax profits to the parent association as tax-free dividends. 
 
Filing and payment requirements. In computing UBTI, a specific deduction of $1,000 is 
permitted. If an association has gross UBTI of $1,000 or more during its fiscal year, it must file a 
completed IRS Form 990-T to report such income and pay any tax due. The Form 990-T is due at 
the same time as the Form 990, however, if an association expects its annual UBIT (after certain 
adjustments) to be $500 or more, then it must make estimated tax payments throughout the 
year. The Form 990-T is not subject to public disclosure like the Form 990. 
 
Affiliated Entities 
 
One of the most useful planning tools available to associations is the use of related entities to 
carry on activities. Whether it is to preserve tax exemption, generate revenue, limit legal 
liability, reduce unrelated business taxable income, engage in otherwise prohibited activities, or 
for other legal, financial, fund-raising, management, or political reasons, associations frequently 
establish taxable subsidiaries; related educational, research or charitable foundations; lobbying 
affiliates (created by 501(c)(3) associations); group insurance trusts; political action 
committees; regional, state and local chapters; coalitions; and other affiliated entities. Properly 
utilized, such affiliated entities can reap enormous benefits for the parent association. 
However, the legal terrain in which they operate is fraught with traps and pitfalls. 
 
If an association is not prepared to do the detailed recordkeeping, cost allocation, and other 
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administrative functions necessary to maintain separate governance structures and the 
requisite financial, management and operational separation, then it should not establish an 
affiliated entity. It is burdensome to hold separate board meetings, maintain separate financial 
records, time sheets, and bank accounts, allocate joint program expenses and overhead, 
observe strict financial separation, and utilize separate letterhead stationery, among other 
requirements. At the same time, however, there are significant benefits and opportunities to be 
derived from the creative use of affiliated entities. 
 
Benefits of Related Foundations. Organizations exempt from federal income tax under Section 
501(c)(3) are able to avail themselves of certain additional advantages available exclusively to 
501(c)(3) organizations. For instance, only 501(c)(3) organizations are eligible to receive tax-
deductible charitable contributions (501(c)(6) organizations can receive dues or other payments 
that will be deductible to the payor only if they serve a business purpose of the payor); eligible 
to receive many federal and state government grants; able to qualify for nonprofit postal 
permits (enabling utilization of significantly-reduced nonprofit postal rates); eligible for many 
state and local sales and use, real estate, and other tax exemptions (in many jurisdictions, only 
certain categories of 501(c)(3) organizations are eligible for certain state and local tax 
exemptions); eligible to issue tax-exempt bonds (providing for significantly lower financing 
costs); able to receive grants from private foundations without such foundations having to 
exercise "expenditure responsibility"; eligible to receive tax-deductible gifts of property; able to 
commence a deferred giving program through charitable remainder gift arrangements, 
charitable gift annuities, and pooled income funds; and able to maintain a charitable bequest 
program for federal gift and estate tax purposes (whereby individuals are encouraged and 
enabled to make some provision for support of the organization as part of their estate plan). 
 
Consequently, certain trade and professional associations, where possible, seek federal tax 
exemption under Section 501(c)(3). Other associations, themselves tax-exempt under Section 
501(c)(6), frequently establish related educational, research or charitable foundations under 
Section 501(c)(3) in order to take advantage of one or more of these benefits of 501(c)(3) tax 
exemption. 
 
Conclusion 
 
Associations are required to comply at all times with the strict guidelines for both tax 
exemption and nonprofit status - including those described above along with many, many 
others - in order to maintain their favored status under federal and state tax codes and state 
corporation laws.  
 



Compensable Time: What Nonprofits Need to Know Regarding Their Non-Exempt Employees 
 

by Jeffrey S. Tenenbaum, Esq. 
 
What constitutes "compensable time" for your nonprofit's non-exempt employees? 
 
"Compensable time" is any time the employer suffers or permits an employee to perform the 
principal activity for which the employee was hired for the benefit of the employer. This 
includes all time worked while at the office, work performed at home, and even work that is 
performed before or after the regular workday that the employer "suffers or permits" to occur. 
 
Sound simple? It's not. It is a lot more complicated and nuanced than you might think, as 
discussed below. Here are some of the most common pitfalls and areas of confusion for non-
exempt employees in the nonprofit workplace. 
 
1. Off-the-Clock, On-Call, and Unreported Work 
 
Nonprofits must pay each non-exempt employee for all hours worked, including work 
performed outside the employee's regular workday. For example, a non-exempt employee may 
report to the office 30 minutes early each day because of a commuter bus schedule. If the 
employee begins working prior to the start of the regular workday, that time is compensable 
and should be recorded on the employee's time sheet. The same is true for the non-exempt 
employee who brings work home or responds to emails from home before or after the regular 
workday. 
 
Sometimes, even the time an employee is merely "on call" is compensable. An employee who is 
required to remain on his or her employer's premises, or so close thereto that he or she cannot 
use the time effectively for his or her own purposes, is considered to be working and must be 
compensated. For example, a hospital employee who must stay at the hospital in an on-call 
room but who may sleep, eat, watch television, or read a book may be required to be 
compensated, whereas a hospital employee who must carry a pager but need not remain at or 
close to the hospital may not need to be compensated. In sum, whether on-call time is 
compensable is a case-by-case determination. 
 
Nonprofits should instruct non-exempt employees not to perform work beyond their regular 
work schedule unless they receive prior approval from their supervisor. Employers take note: 
you must pay non-exempt employees who work without authorization—but you can discipline 
them for doing so. 
 
2. Comp Time 
 
Compensatory time, or "comp time," is a system that nonprofits may use in certain limited 
circumstances to provide time off in lieu of overtime pay to non-exempt employees. Comp time 
generally is not permitted for private sector non-exempt employees (the rules are different for 
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government employees and exempt employees). However, under federal law, there are two 
exceptions to the rule prohibiting comp time for private sector non-exempt employees: (1) 
nonprofits may allow non-exempt employees to take comp time within a single week to avoid 
exceeding 40 hours worked; and (2) nonprofits may require an employee to take time-and-one-
half off (comp time) in one week to offset overtime hours worked in another week within the 
same pay period. 
 
Importantly, federal law is only half the equation. Nonprofits should check the state law 
governing comp time in the states in which they have employees because certain states restrict 
the use of comp time for their state's employees further than federal law. For example, in 
states like California, overtime is calculated on a daily basis (in excess of 8 hours) rather than 
weekly basis (in excess of 40 hours). Providing an employee with comp time, even if only to 
avoid exceeding 40 hours worked in a single week, may not be lawful under state law like 
California if more than 8 hours were worked in a single day. Moreover, exception (2) above has 
only been expressly approved by federal courts in certain parts of the country, whereas federal 
courts in other parts of the country have not considered its legality under the FLSA. Accordingly, 
nonprofits should proceed with caution when implementing comp time policies for non-exempt 
employees. Beyond this, successful application of the exceptions requires significant 
administrative burdens and, in some instances, is illusory. For instance, if an employee works 
more than 40 hours in the second week of a two-week pay period, compensatory time is not 
available even under the exceptions. 
 
Employers take note: federal and state departments of labor and the courts take a skeptical 
view of comp time practices in general. It is crucial that nonprofits considering the use of comp 
time for non-exempt employees consult with legal counsel to determine what is permissible in 
the states in which they have employees. For nonprofits that do implement comp time policies 
for non-exempt employees, it is imperative to keep accurate records that reflect that comp 
time off is properly calculated and provided to the employee within the appropriate pay period. 
 
3. Seminars, Lectures, Training 
 
Attending lectures, meetings, training programs, and similar activities outside the office is 
compensable time for non-exempt employees unless all of the following criteria are met: 
 
a. Attendance is outside the employee's regular working hours;  
b. Attendance is voluntary;  
c. The course, lecture, or meeting is not directly related to the employee's job; and  
d. The employee does not perform any productive work during such attendance. 
 
Training is considered related to the employee's job if it is designed to help the employee 
manage his or her job more effectively. If training is for a different job or a new skill, then it is 
not job-related, even if the course incidentally improves the employee's performance of his or 
her regular duties. For example, an IT employee who takes classes toward an accounting degree 
may incidentally improve his or her organizational skills, but that training is not job-related and 
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is not compensable. 
 
Voluntary attendance at independent training, courses, and college after hours is not 
compensable time, even if the employer pays or reimburses the employee for part of the 
tuition through an employee benefit plan. Similarly, if an employer offers a lecture or training 
session for the benefit of employees, voluntary attendance outside of work hours is not 
compensable time, even if it is job-related or paid for by the employer. For example, an 
employer may offer all employees an opportunity to attend a lecture on improving 
management skills. If it is during work hours, the time spent at the session is compensable time. 
If the speaker event is outside of regular hours and is completely voluntary, it is not 
compensable time. 
 
4. Receptions, Dinners, and Social Events 
 
Nonprofits that require non-exempt employees to attend social events (whether the events are 
sponsored by the employer or by another organization) must treat that time as compensable, 
even if the employee is not performing his or her regular duties. Nonprofits must clearly 
communicate to non-exempt employees what is, and is not, required attendance, preferably in 
writing. Prudent employers train supervisors not to pressure non-exempt employees to attend 
an event that is not mandatory. 
 
5. Meal Time/Breaks 
 
Bona fide meal breaks of 30 minutes or more are not compensable. To be a bona fide meal 
break, the non-exempt employee must be relieved of all duties to perform work during the 
break. Even merely permitting non-exempt employees to work through lunch (when they are 
not required to do so) must be treated as compensable. For example, a receptionist who is 
required to answer the telephone while having his or her lunch is not on a bona fide meal break 
and must be compensated for his or her lunch time. Consequently, non-exempt employees 
should be required to take daily meal breaks, and such breaks should be required to be taken 
away from their desks. Rest time of 5 to 20 minutes is common and is compensable work time, 
as breaks of less than 20 minutes are generally considered to be insufficient to enable the 
employee to engage in personal pursuits. 
 
6. Interns, Volunteers, and Stipends 
 
The proper treatment of interns and volunteers for employment and tax purposes is a subject 
unto itself. Whether a nonprofit may utilize unpaid interns, or must pay them as employees, 
has become a very hot topic in the nonprofit community in recent years. The principal potential 
liability for the use of unpaid volunteers and unpaid interns is substantially the same—the risk 
that the individual will be deemed to be an employee for wage payment and tax purposes. 
 
Unpaid interns and unpaid volunteers, if properly classified, are not employees for purposes of 
many federal laws. This means that a nonprofit that provides for (properly classified) "interns" 
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or "volunteers" generally is not required to pay the individuals wages or provide employee 
benefits, pay employment taxes to the IRS, or provide other employment-related insurance and 
tax contributions. However, whether an individual is properly classified as an intern or 
volunteer is a tricky issue, and requires looking beyond the label and reviewing the underlying 
relationship between the individual and the nonprofit, looking to both federal and state law 
and standards. 
 
With respect to volunteers, the DOL's position is that charitable, religious, and other similar 
nonprofit organizations may properly utilize volunteers where the individual donates his or her 
services for public service, religious, or humanitarian objectives, usually on a part-time basis and 
without the expectation of pay. Note that under the FLSA, employees of for-profit, private-
sector employers may not volunteer services to such employers. In addition, individuals 
generally may not volunteer in commercial (e.g., unrelated business) activities run by a 
nonprofit organization. 
 
Interns, on the other hand, are considered to be "trainees." The DOL has issued guidance 
stating that in order for interns in for-profit enterprises to be properly classified as non-
employees, the intern experience must be for the benefit of the intern and the organization 
must not derive an immediate advantage from the intern's services, the intern must receive 
training similar to training that would be provided in an educational environment, the intern 
must not displace regular workers, the intern must not be entitled to a job at the conclusion of 
the internship, and there must be an understanding from the beginning that the intern is not 
entitled to wages. While the DOL suggests in a footnote that "non-profit charitable 
organizations" will not be subject to the same standards, there is no blanket exclusion for all 
nonprofit entities, and the best practice among nonprofit organizations has become to follow 
the DOL guidance for for-profit entities. 
 
Another common area of confusion is when a nonprofit's paid employees wish to perform 
unpaid volunteer service for the nonprofit. This situation may arise when a non-exempt 
employee asks to volunteer at a nonprofit-sponsored event after work hours or on the 
weekend. Individuals who volunteer or donate their services for public service or nonprofits are 
not considered employees of the nonprofit organizations that receive their service. However, 
non-exempt employees who perform volunteer work during their normal working hours must 
be paid, and non-exempt employees who perform volunteer work after normal work hours that 
is similar to their normal work duties also must be paid. In addition, employers must be vigilant 
not to expressly or implicitly pressure paid non-exempt employees to volunteer after normal 
work hours, since "volunteer" work performed under coercion is not bona fide volunteer work 
and must be compensated. Nonprofit employers must clearly communicate volunteer 
opportunities to non-exempt employees and should educate managers to avoid any 
appearance of coercion on attendance at volunteer events. 
 
Lastly, many nonprofits seek to give their volunteers stipends to cover costs associated with 
volunteer service. The DOL allows volunteers to be paid/reimbursed for out-of-pocket 
expenses, reasonable benefits, and/or a nominal fee for their service without losing their status 
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as volunteers. The DOL has not specifically defined a financial threshold for what constitutes a 
"nominal" fee, but generally a nominal fee must not be a substitute for compensation or be tied 
to productivity. Other relevant factors include the distance traveled and the time and effort 
expended by the volunteer; whether the volunteer has agreed to be available around the clock 
or only during certain specified time periods; and whether the volunteer provides services as 
needed or throughout the year. Incidental or insubstantial stipends are acceptable under DOL 
regulations. 
 
7. Travel 
 
Travel incidental to employment by a nonprofit falls into two categories: (1) travel as a 
passenger during non-shift hours where no work is performed; and (2) travel as a passenger 
during shift hours. As a general rule, a non-exempt employee who travels from home before his 
or her regular workday and returns home at the end of the workday is engaged in ordinary 
home-to-work travel that is a normal incident of employment and is not compensable. 
 
Often non-exempt employees are asked to travel longer distances to attend conferences or 
other out-of-town events. Such travel to a different city is not considered compensable time if 
(1) the employee is a passenger on an airplane, train, boat, or automobile; (2) the travel is 
during non-shift hours; and (3) no work is performed during the travel time. For example, an 
employee who takes a four-hour plane trip to a week-long conference during non-shift hours 
but performs no work on the plane need not be compensated for this travel time. 
 
On the other hand, if a non-exempt employee travels to an out-of-town conference during shift 
hours, that employee must be compensated for all of the commuting time to the conference 
which exceeds that employee's regular commute, whether or not he or she performed any 
work during the commute. For example, an employee whose regular commuting time is 30 
minutes, and who takes a three-hour train trip to a conference in another city during regular 
shift hours, must be compensated for the two and a half hours that are not part of his or her 
regular commute, even if he or she performs no work on the train. Finally, it goes without 
saying that if a non-exempt employee performs work during travel time which is otherwise 
non-compensable, he or she must be compensated for that time. 
 
8. Employee Time Records 
 
In the event of litigation, courts place the burden on the nonprofit employer to support its 
position as to an employee's hours worked through adequate contemporaneous records. In the 
absence of proper records, an employee may substantiate an FLSA claim merely by offering 
sufficient evidence to permit a reasonable inference as to his or her hours worked. Personal 
records kept by the employee without the nonprofit's knowledge may be particularly damaging 
if the nonprofit has no means of proving the hours worked by its employees. In addition, 
evidence that a nonprofit has directed employees not to record time actually worked will be 
used against the nonprofit. Nonprofit employers are required to keep track of the hours worked 
by non-exempt employees. While time clocks are not required, some comparable means of 
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keeping contemporaneous records of hours worked (such as weekly time sheets approved by 
employees) are essential to protect the nonprofit. Nonprofits should follow federal and state 
record-keeping requirements meticulously, as good record-keeping practices often make the 
difference in litigation. 
 
Conclusion 
 
Nonprofits, like all employers, bear the burden of properly classifying employees and 
maintaining complete and accurate records of hours worked and wages paid to non-exempt 
employees. There are significant risks in this area – with incredibly complex, nuanced rules – 
and so the compliance burden on nonprofit employers is significant, important and should not 
be taken lightly. There is no substitute for regular, proactive education and training of 
managers and supervisors, and active oversight of non-exempt employees regarding their hours 
worked is critical. 

 



Corporate Sponsorship: The Final Regulations 
 

by Jeffrey S. Tenenbaum, Esq. 
 
On April 25, 2002, the Internal Revenue Service ("IRS") published final regulations (T.D. 8991) 
regarding the tax treatment of corporate sponsorship payments received by exempt 
organization. The release of these final regulations comes almost 10 years after an initial set of 
regulations were proposed, and almost five years since the enactment of a federal law, the 
Taxpayer Relief Act of 1997 (Public Law 105-34, Section 965), that created a statutory safe 
harbor for sponsorship payments. 
 
The final regulations are not significantly different from proposed regulations released in 2000. 
Perhaps the most notable change is the final regulations' inclusion of two new examples 
designed to demonstrate the IRS' position on whether providing an Internet hyperlink from a 
tax-exempt organization's Web site to a sponsor's Web site would jeopardize the tax-exempt 
organization's ability to treat a payment as subject to the corporate sponsorship safe harbor.  
 
Background 
 
In the early 1990s, the corporate sponsorship issue arose in connection with monies received 
by the sponsors of the Mobil Cotton Bowl college football game. The sponsoring organization 
was a tax-exempt organization that received a considerable payment from the Mobil 
Corporation. In exchange, the Cotton Bowl became known as the Mobil Cotton Bowl. On audit, 
the IRS determined that the money received by the Cotton Bowl organizers should be 
characterized as taxable advertising income, given the considerable exposure that the Mobil 
Corporation received in return for the payment. This action caused a stir in Washington, D.C. 
and led to the drafting of the first set of corporate sponsorship proposed regulations in 1993. 
The regulations were not finalized before the enactment of the 1997 law, which superseded 
those regulations. 
 
The 1997 law amended the Internal Revenue Code of 1986 (the "Code") to provide that the 
receipt of "qualified sponsorship payments" by a tax-exempt organization does not constitute 
the receipt of income from an "unrelated trade or business." In addition, for Code Section 
501(c)(3) public support test purposes, "contributions" include "qualified sponsorship 
payments" in the form of money or property (but not services). The new law created a new 
section of the Code (Section 513(i)) clarifying that these qualified sponsorship payments will not 
be considered taxable income to a tax-exempt organization. It is important to note that Code 
Section 513(i) is a "safe harbor" — if a payment received by an exempt organization does not 
meet the definition of a qualified sponsorship payment, it is not necessarily taxable income to 
the organization. Rather, such a payment may qualify for one of numerous exceptions to the 
unrelated business income tax ("UBIT"), or it might not otherwise meet the definition of what 
constitutes taxable unrelated business income. 
 
Below is a description of key provisions of the final regulations. 
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Definition of "Qualified Sponsorship Payment" 
 
A "qualified sponsorship payment" is defined as "any payment [of money, property or services] 
by any person engaged in a trade or business with respect to which there is no arrangement or 
expectation that the person will receive any substantial return benefit." In determining whether 
a payment is a qualified sponsorship payment, it is irrelevant whether the sponsored activity is 
related or unrelated to the recipient organization's tax-exempt purposes. It also is irrelevant 
whether the sponsored activity is temporary or permanent. 
 
Definition of "Substantial Return Benefit" 
 
A "substantial return benefit" is defined as any benefit other than: (i) goods, services or other 
benefits of "insubstantial value" (as described below); or (ii) a "use or acknowledgment" (as 
described below). Good, services or other benefits of "insubstantial value" are those that have 
an aggregate fair market value of not more than 2% of the amount of the payment. Note that if 
the fair market value of the benefits exceeds 2%, the entire fair market value (as opposed to 
the cost) of such benefits, not merely the excess amount, is considered a substantial return 
benefit. 
 
A substantial return benefit includes: 
 

• advertising (as described below);  
• providing facilities, services or other privileges to the sponsor (or persons designated by the 

sponsor), unless such privileges are of "insubstantial value" (as described above);  
• granting the sponsor (or persons designated by the sponsor) an exclusive or non-exclusive right 

to use an intangible asset (e.g., name, logo, trademark, copyright, patent) of the tax-exempt 
organization. Note that while payment for providing a sponsor with the right to use such an 
intangible asset will not constitute a qualified sponsorship payment, it may constitute a tax-free 
royalty; or  

• designating a sponsor as an "exclusive provider" (defined below). 
 
Use or Acknowledgment 
 
As stated above, a substantial return benefit does not include a "use or acknowledgment" of 
the name or logo (or product lines) of the sponsor's trade or business in connection with the 
activities of the tax-exempt organization. Use or acknowledgment does not include advertising 
(as described below), but may include: 
 

• sponsor logos and slogans that do not contain qualitative or comparative descriptions of the 
sponsor's products, services, facilities, or company;  

• a list of the sponsor's locations (e.g., addresses), telephone numbers, facsimile numbers, or 
Internet addresses;  
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• value-neutral descriptions (including displays or visual depictions) of the sponsor's product 
line(s) or services;  

• sponsor brand or trade names and product or service listings; and  
• designating a sponsor as an "exclusive sponsor" (defined below). 

Logos or slogans that are an established part of the sponsor's identity are not considered to 
contain qualitative or comparative descriptions. Mere display or distribution (whether for free 
or remuneration) of a sponsor's product by the sponsor or the tax-exempt organization to the 
general public at a sponsored activity will not be considered an inducement to purchase, sell or 
use the sponsor's product and thus will not affect the determination as to whether a payment 
constitutes a qualified sponsorship payment. 
 
Advertising 
 
"Advertising" is defined as any message or other programming material that is broadcast or 
otherwise transmitted, published, displayed, or distributed, and that promotes or markets any 
trade or business, or any service, facility or product. Advertising includes: 
 

• messages containing qualitative or comparative language;  
• price information or other indications of savings or value;  
• an endorsement; or  
• an inducement to purchase, sell or use any company, service, facility, or product. 

A single message that contains both advertising and an acknowledgment is considered 
advertising. The above rules do not apply to activities conducted by a sponsor on its own (e.g., 
if a sponsor purchases broadcast time from a television station to advertise its product during 
commercial breaks in a sponsored program, the tax-exempt organization's activities will not 
thereby be converted to advertising). 
 
Hyperlinks 
 
The IRS addresses the provision of an Internet hyperlink in two new examples (Examples 11 and 
12). In one example, providing an acknowledgment on a tax-exempt organization Web page 
that includes a link to the sponsor's Internet address (no specification is made as to whether 
the link in this example is to the sponsor's home page or to some other page on the sponsor's 
Web site) is determined not to be a substantial return benefit to the sponsor. In the second 
example, the tax-exempt organization ("X") provides a link to a page on the sponsor's Web site 
that includes an endorsement by the tax-exempt organization of the sponsor's product. The IRS 
states that "the endorsement is advertising," and thus "only the payment, if any, that X can 
demonstrate exceeds the fair market value of the advertising on the … company's Web site is a 
qualified sponsorship payment." It is interesting to note that the IRS does not affirmatively 
state that the fair market value of the provision of the hyperlink on the tax-exempt 
organization's Web site would be considered advertising income to the organization in this 
example; rather, the example focuses on the value of the benefit conferred through the 
endorsement. 
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Exclusivity Arrangements 
 
Exclusive sponsor. An arrangement that acknowledges the sponsor as the exclusive sponsor of a 
tax-exempt organization's activity, or the exclusive sponsor representing a particular trade, 
business or industry, generally will not, by itself, result in a substantial return benefit. For 
example, if in exchange for a payment, a tax-exempt organization announces that its event or 
activity is sponsored exclusively by the sponsor (and does not provide any advertising or other 
substantial return benefit to the sponsor), then the sponsor has not received a substantial 
return benefit. 
 
Exclusive provider. An arrangement that limits the sale, distribution, availability, or use of 
competing products, services or facilities in connection with a tax-exempt organization's activity 
generally will result in a substantial return benefit. For example, if in exchange for a payment, a 
tax-exempt organization agrees to permit only the sponsor's products to be sold in connection 
with its event or activity, then the sponsor has received a substantial return benefit. 
 
Allocation of Payment 
 
If there is an arrangement or expectation that the sponsor will receive a substantial return 
benefit with respect to any payment, then only the portion (if any) of the payment that exceeds 
the fair market value of the substantial return benefit (determined on the date the sponsorship 
arrangement is entered into) will be considered a qualified sponsorship payment. In other 
words, if, in exchange for a payment to a tax-exempt organization in connection with a 
sponsored event or activity, the sponsor receives advertising benefits as well as an 
acknowledgment, then UBIT will be assessed only on the fair market value of the portion 
allocable to the advertising benefits (subject to the burden of proof described below). However, 
if the tax-exempt organization fails to establish that the payment exceeds the fair market value 
of any substantial return benefit, then no portion of the payment will constitute a qualified 
sponsorship payment. The UBIT treatment of any payment (or portion thereof) that does not 
constitute a qualified sponsorship payment will be determined by application of the standard 
UBIT rules and exclusions. For example, payments related to a tax-exempt organization's 
provision of facilities, services or other privileges to the sponsor (or persons designated by the 
sponsor), advertising, exclusive provider arrangements, a license to use intangible assets of the 
tax-exempt organization, or other substantial return benefits, will be evaluated separately in 
determining whether the tax-exempt organization realizes any unrelated business taxable 
income. 
 
Fair Market Value 
 
The fair market value of any substantial return benefit provided as part of a sponsorship 
arrangement is the price at which the benefit would be provided between a willing recipient 
and a willing provider of the benefit, neither being under any compulsion to enter into the 
arrangement, both having reasonable knowledge of the relevant facts, and without regard to 
any other aspect of the sponsorship arrangement.  
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Valuation Date 
 
In general, the fair market value of a substantial return benefit will be determined when the 
benefit is provided. However, if the parties enter into a binding, written sponsorship 
agreement, the fair market value of any substantial return benefit provided pursuant to that 
agreement is determined on the date the parties enter into the agreement. If the parties make 
a material change to a sponsorship agreement (including an extension or renewal of the 
agreement, or a more-than-incidental change to the amount of consideration), it is treated as a 
new sponsorship agreement as of the date the material change is effective. 
 
Anti-Abuse Provision 
 
To the extent necessary to prevent avoidance of the "Allocation of Payment" rule described 
above, where the tax-exempt organization fails to make a reasonable and good faith valuation 
of any substantial return benefit, the IRS may determine the portion of a payment allocable to 
such substantial return benefit and may treat two or more related payments as a single 
payment. 
 
Written Agreements 
 
The existence of a written sponsorship agreement will not, by itself, cause a payment to fail to 
constitute a qualified sponsorship payment. The terms of the agreement, not its existence or 
degree of detail, are relevant to the determination of whether a payment constitutes a 
qualified sponsorship payment. Similarly, the terms of the agreement, not the title or 
responsibilities of the individual(s) that negotiate the agreement, will determine whether a 
payment (or any portion thereof) made pursuant to the agreement constitutes a qualified 
sponsorship payment. 
 
Contingent Payments 
 
A qualified sponsorship payment does not include any payment the amount of which is 
contingent, by contract or otherwise, upon the level of attendance at one or more events, 
broadcast ratings, or other factors indicating the degree of public exposure to the sponsored 
event or activity. The fact that a payment is contingent upon sponsored events or activities 
actually being conducted will not, by itself, cause the payment to fail to constitute a qualified 
sponsorship payment. 
 
Determining Public Support (for 501(c)(3) Organizations) 
 
With respect to 501(c)(3) organizations, qualified sponsorship payments in the form of money 
or property (but not services) will be treated as "contributions" received by the tax-exempt 
organization for purposes of determining public support to the organization. 
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Deductibility of Payments by Sponsors 
 
The fact that a payment constitutes a qualified sponsorship payment that is treated as a 
contribution to the tax-exempt organization does not determine whether the payment is 
deductible to the sponsor as a business expense or as a charitable contribution. 
 
Exception for Trade Show Activities and Periodicals 
 
The unrelated business income exception for qualified sponsorship payments does not apply 
with respect to: (i) payments made in connection with qualified convention and trade show 
activities (which are governed by a separate exception in the Code); or (ii) income derived from 
the sale of advertising or acknowledgments in periodicals of tax-exempt organizations. For this 
purpose, the term "periodical" means regularly scheduled and printed material published by or 
on behalf of the tax-exempt organization that is not related to and primarily distributed in 
connection with a specific event conducted by the tax-exempt organization. The IRS clarified 
that periodicals may include some forms of electronic publication. 
 
Examples 
 
The final regulations issued by the IRS contain 12 detailed examples illustrating the application 
of the proposed regulations to the sponsorship and related activities of tax-exempt 
organizations. 
 
 



Establishing and Operating Taxable Subsidiaries: A Primer for Associations 
 

by Jeffrey S. Tenenbaum, Esq. 
 

One of the most useful planning tools available to associations is the use of taxable subsidiaries 
to carry on unrelated business activities. Whether it is to preserve tax exemption, generate 
revenue, limit legal liability, or for other legal, political or practical reasons, associations are 
increasingly establishing taxable subsidiaries. Properly utilized, such subsidiaries can reap 
enormous benefits for the parent association. At the same, though, the legal terrain in which 
they operate is fraught with traps and pitfalls, as described below. 
 
I. Principal Reasons for Establishing a Taxable Subsidiary. 
 
          A. Exemption-Threatening Activities. If the gross revenue, net income, or staff time 
devoted to an unrelated business becomes "substantial" in relation to the tax-exempt function 
of an organization (thereby jeopardizing its tax-exempt status), the association can "spin off" 
the activity into a separate but affiliated entity, commonly referred to as a taxable subsidiary. 
Such a taxable subsidiary will pay income tax on the net income from the activity, but can remit 
the after-tax profits to the parent (tax-exempt organization) as tax-free dividends. 
 
          B. Providing Administrative and/or Marketing Services in Connection with Association 
Product/Service Endorsements. When associations endorse or lend their name to third-party 
products and services, the income received under such arrangements is only tax- exempt to the 
extent it can be classified as a royalty (payment for the licensing of property such as an 
association's name and logo). However, if the income is in part a royalty and in part a payment 
for services (e.g., administrative or marketing services), then the IRS will treat all of the income 
as unrelated business taxable income ("UBTI"). Consequently, to ensure tax-free royalty 
treatment of endorsement income, some associations do not conduct any services at all in 
connection with such endorsements, some "outsource" such services to unrelated third-parties, 
and others conduct such services through their taxable subsidiaries. Under this latter 
alternative, the association enters into a contract with the vendor for the licensing of its name 
and logo, and the taxable subsidiary enters into a separate contract with the vendor to provide 
administrative and/or marketing services. The association's income is treated as tax-free royalty 
income; the taxable subsidiary pays tax on its income (the after-tax profits can then be 
transferred to the association in the form of tax-free dividends). Associations utilizing such a 
structure must be careful to ensure: (i) that the income is divided between the association and 
the taxable subsidiary on a fair market value basis; and (ii) that the arrangement is conducted 
on an arm's length basis (e.g., financial separation, employee time records, etc.). 
 
          C. Reducing UBTI. In some cases, the IRS will only let a tax-exempt organization deduct the 
expenses of the unrelated part of an activity from the income of the unrelated part of an 
activity. For example, advertising income is considered unrelated business income. The IRS 
applies a complicated formula to determine what expenses of an association's publication can 
be deducted against the advertising income to compute net taxable income from advertising. In 



-2- 
 

many cases, the formula permits only advertising expenses (not other publication expenses) to 
be deducted from advertising income. This means that a publication as a whole could be losing 
money, but the tax-exempt organization could be paying substantial income tax on its 
advertising income, because the expenses that are directly related to the generation of the 
advertising income are nominal. 
 
If the entire publishing activity is put in a separate taxable entity that is affiliated with the tax-
exempt organization, all expenses will be deductible from the total revenue generated by the 
publication to determine whether the publication is operating at a profit or loss. The very same 
revenue and expenses that can result in significant taxable income when an advertising activity 
is conducted in a tax-exempt organization can result in little or no taxable income when the 
entire publishing activity is carried on in a taxable subsidiary. 
 
          D. Protection from Legal Liability. Sometimes new ventures carry potential legal liability, 
especially if a product is being sold or other business activity is being undertaken. Common 
examples include legal claims for breach of contract (including debts), copyright or trademark 
infringement, defamation, and other tort (injury) claims. Carrying on the activity through a 
separate legal entity (e.g., taxable subsidiary) can protect the assets of the sponsoring tax-
exempt entity from liability, even if the two entities are affiliated. 
 
II. Establishment. 
 
          A. To establish a taxable subsidiary: (i) articles of incorporation are filed with a state 
government; (ii) if the subsidiary's principal place of business will be located in a state different 
than the state of incorporation, then a certificate of qualification to transact business in the 
other state is obtained from that state's government; (iii) a federal tax identification number 
("EIN") is obtained from the IRS; (iv) bylaws are created and approved by the subsidiary's board 
of directors; and (v) a corporate record book and corporate seal are obtained. Certain of these 
filings are subject to filing fees. The subsidiary must file annual reports with the state in which it 
is incorporated, as well as with any state(s) in which it has qualified to transact business. 
Furthermore, the subsidiary must file annual federal and state tax returns and pay annual 
federal and state taxes, like all other taxable corporate entities, to the extent that it generates 
taxable income. 
 
          B. The tax-exempt parent may capitalize the subsidiary through a transfer of cash and 
assets to the subsidiary in exchange for subsidiary stock that is issued. Ordinarily, the tax-
exempt parent would own most or all of the stock that will be issued by the subsidiary, and can 
receive tax-free dividends on this stock from the subsidiary.  
 
          C. A separate bank account, separate financial books and records, separate business 
stationery, etc., must be established for the subsidiary, and strict financial and operational 
separation must be maintained (e.g., no commingling of assets, no subsidiary correspondence 
written on parent letterhead stationery). 
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          D. The board of directors of the subsidiary should be appointed by the parent (i.e., by the 
parent's board of directors); the subsidiary's officers are then appointed by the subsidiary's 
board. The directors and officers of the subsidiary should be somewhat different from those of 
the parent. An initial meeting of the subsidiary's board of directors, separate from a meeting of 
the parent's board, must be held, and separate minutes must be recorded (although the 
subsidiary's board can meet on the same date and at the same place as the parent's board, with 
one meeting immediately following the other). 
 
          E. The subsidiary can have its own employees (as long as withholding and other employer 
obligations are met) or the parent's staff can work on subsidiary matters (with their services in 
essence "leased" to the subsidiary). In the latter scenario, which is generally recommended (at 
least initially), the subsidiary must reimburse the parent -- at the parent's cost -- for the staff 
time (including salary and benefits) that the parent provides. 
 
          F. The subsidiary can be housed in the parent's existing offices, provided that the 
subsidiary reimburses the parent -- at the parent's cost -- for its allocable share of rent, office 
equipment and supplies, utilities, etc. 
 
          G. The parent and the subsidiary should enter into an arm's length written agreement 
covering all aspects of the shared facilities, equipment, supplies, services and employees. 
 
          H. If necessary, the parent's articles of incorporation and/or bylaws should be amended to 
permit business endeavors or the establishment of a taxable subsidiary by the parent. 
 
          I. A business plan, including attention to the details of financial and legal separation 
between the parent and the subsidiary, should be drafted and approved by the parent's board 
of directors. 
 
          J. The name of the subsidiary may include the parent's name, but this is not a legal 
requirement. If the parent's name is included in the subsidiary's name, the terms of a 
trademark license should be part of the written agreement discussed above. Although it is not 
required, the subsidiary may pay the parent -- on a regular basis and at fair market value -- a 
royalty for the right to use the parent's name (and logo, if desired). 
 
At this point, the subsidiary will be a separate, taxable corporate entity, distinct from the 
parent. It can own property, sue or be sued, be taxed, etc. Obligations incurred by the 
subsidiary will not become the responsibility of the shareholders (i.e., the parent) in the event 
of a default on those obligations by the subsidiary unless: (i) the obligations are guaranteed by 
the parent; or (ii) a court "pierces the corporate veil" between the parent and the subsidiary, 
finding that they are not separate and distinct entities, but that the subsidiary is a "mere 
instrumentality" of the parent. The latter will generally not occur if the entities maintain the 
strict financial, management and operational separation discussed above.  
 
III. Operation. 
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A tax-exempt organization may form, own and receive dividends from a taxable subsidiary that 
operates a commercial business(es), so long as the taxable subsidiary operates separately and 
apart from the tax-exempt organization and the tax-exempt organization continues to engage 
in its tax-exempt activities. The separate existence of the subsidiary will not be disregarded for 
tax purposes where it is organized with the bona fide intention of performing some real and 
substantial business function. The separate corporate form of the subsidiary will be ignored 
only if the parent corporation controls the affairs of the subsidiary so pervasively that the 
subsidiary becomes a "mere instrumentality" of the parent. A subsidiary will be deemed the 
alter ego of its parent only where "the facts provide clear and convincing evidence that the 
subsidiary is in reality an arm, agent, or integral part of the parent." 
 
IRS rulings in this area also indicate that no one factor determines whether a subsidiary will be 
respected as a separate entity. Instead, the IRS will consider several different factors and reach 
a conclusion based on their significance taken together. These include whether a valid business 
purpose exists for forming the taxable subsidiary; whether the parent is involved in the day-to-
day management of the subsidiary's affairs; the extent to which the two entities share 
directors, officers and/or employees; and the extent to which the two entities share facilities 
and services. Each of these factors is discussed below: 
 
          A. Business Purpose. A tax-exempt organization can easily establish a legitimate business 
purpose for forming a taxable subsidiary. A tax-exempt organization's incorporation of a taxable 
subsidiary has been regarded by the IRS as valid whenever the purpose was to: isolate 
unrelated business activities in order to safeguard the parent's tax-exempt status; limit liability; 
generate funds to support the parent's tax-exempt activities; or facilitate the management of, 
and separate accounting for, activities unrelated to the parent's tax-exempt purposes. 
 
           B. General Relationship. Most IRS rulings indicate that, in order for the taxable subsidiary 
to be treated as a separate entity, the tax-exempt parent organization must not be involved in 
the day-to-day management of the subsidiary. However, the IRS does permit the parent to 
establish long-range plans and policies for the subsidiary without jeopardizing the parent's tax-
exempt status. In addition, as noted below, the parent may provide substantial support to the 
subsidiary through the sharing of employees and facilities. However, the distinct separate 
corporate identity of the subsidiary should be made clear to third parties through, for example, 
the use of separate business stationery and by the subsidiary entering into contracts in its own 
name (not that of the parent), and signed by one of its own officers, as an officer of the 
subsidiary. 
 
           C. Common Directors. Ideally, the board of directors of the taxable subsidiary should 
consist, as much as possible, of persons who are not directors or officers of the parent, even 
though the parent would elect all of the board because of its (generally) 100 percent voting 
stock ownership. The fact that all, a majority, or even a substantial minority of a subsidiary's 
board are not directors, officers or employees of its parent is often cited as a positive factor in 
IRS rulings holding that the subsidiary's activities are not attributable to the parent. Thus, for 
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example, the parent could elect representatives of parent member companies that do not 
currently sit on the parent's board to fill some of the seats of the subsidiary's board. Further, 
some overlap is clearly permissible, such as giving the current Chairman of the Board and 
President of the parent seats on the subsidiary's board. 
 
Indeed, under certain circumstances, it is permissible to have substantial overlap between 
parent and subsidiary directors. Even if most or all of the subsidiary's directors were directors 
or officers of the parent, the parent's tax exemption would not be jeopardized so long as other 
factors indicated that the parent was not involved in the day-to-day management of the 
subsidiary and dealt with the subsidiary at arm's length. 
 
In any event, the parent's board should limit its discussion of the subsidiary to policy (as 
opposed to day-to-day management) issues, and the parent's and the subsidiary's boards 
should hold separate meetings and record separate minutes (although the meetings can be 
held on the same date and at the same place, with one immediately following the other). 
 
          D. Shared Officers and Employees. A more substantial problem would arise if officers of 
the parent were also officers of the subsidiary. In that scenario, it is more likely that the 
subsidiary's activities would be attributed to the parent because the overlap between officers 
tends to show that the parent is managing the subsidiary on a daily basis (since officers, as 
opposed to directors, are generally charged with more day-to-day management duties). 
However, where a majority of the subsidiary's board consists of "outside" directors (i.e., 
directors other than officers of the subsidiary), overlap of officers between the parent and the 
subsidiary has been permitted. In addition, as a practical matter, there is a tradeoff between 
having common directors and common officers; the less the overlap in one category, the more 
the overlap may be in the other.  
 
Because business expenses deductions -- including deductions for salaries -- are more valuable 
to a taxable entity than to a tax-exempt organization, there is an incentive for more of the 
compensation of not-for-profit executives to be "paid by" the taxable entity and less by the tax-
exempt group. But as such compensation shifting is subject to reallocation by the IRS to 
accurately reflect the income of the organizations involved and to prevent evasion of tax, if 
there is overlap between paid officers, for example, care should be taken to ensure that 
compensation received by the parent's officers for services to the parent is paid solely by the 
parent, and vice-versa. 
 
In addition, compensation from related organizations must be reported on the tax-exempt 
organization's Form 990 when total compensation paid by all related organizations to an 
officer, director or key employee of the filing organization exceeds $10,000, and such 
individual's total compensation exceeds $100,000. A related organization is any entity that 
(directly or indirectly) owns or controls, or is owned or controlled by, the filing organization, or 
that supports or is supported by the filing organization. For these purposes, "owns" means 
holding (directly or indirectly) 50 percent or more of the voting membership rights, voting 
stock, profits interest, or beneficial interest. "Control" means that: (i) 50 percent or more of the 
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filing organization's officers, directors or key employees are also officers, directors or key 
employees of the second organization being tested for control; (ii) the filing organization 
appoints 50 percent or more of the officers, directors or key employees of the second 
organization; or (iii) 50 percent or more of the filing organization's officers, directors or key 
employees are appointed by the second organization. Finally, a related organization includes a 
supporting or supported organization whether or not any elements of ownership or control are 
present. 
 
In contrast to overlapping officers and directors, sharing of employees between the parent and 
the subsidiary is less of a problem. In a number of situations, the IRS has ruled favorably where 
the subsidiary contracted with the parent to "lease" all or some of the parent's employees to 
the subsidiary for particular services. Charges for any such contract employees must be at arm's 
length, for example, based on reimbursement of the allocable share of their actual salaries and 
benefits. This type of reimbursement arrangement generally results in lower payroll taxes than 
having each employee employed part-time by two separate employers. 
 
It is critical for shared employees to keep detailed, contemporaneous time records of their 
work for each corporation to substantiate the allocation of costs. If possible, shared employees 
should be paid at the identical rate when working for the parent or the subsidiary. This would 
negate any perception that one entity was subsidizing the other, thus demonstrating the 
absence of an arm's length relationship. Parent and subsidiary employees may participate in 
the same health and benefits plans if the costs borne by each corporation are proportionate to 
the respective time worked for each corporation. 
 
           E. Shared Facilities and Services. The parent and subsidiary may share office space, 
equipment, supplies and facilities so long as reimbursement is calculated on an arm's length 
basis. For example, the parent may sublease office space to the subsidiary at its cost (i.e., pass-
through of a pro-rata share of the parent's actual lease payments). A requirement in the 
sublease agreement that the subsidiary insure its portion of the premises against risk of loss or 
damage would be a positive factor in demonstrating an arm's length relationship. 
 
The parent also may share equipment, telephones and supplies with the subsidiary, so long as 
the costs are allocated fairly and accurately, based on actual usage. Additionally, the parent 
may provide administrative, data processing, or other non-management services to the 
subsidiary so long as the fees charged for such services are based on their fair market value.  
 
The parent and the subsidiary should enter into an arm's length written agreement covering all 
aspects of the shared facilities, equipment, supplies, services and employees. The agreement 
should, of course, be followed in practice. It is critical that strict financial separation be 
maintained (i.e., separate financial books and records, separate bank accounts, separate tax 
returns, and avoidance of any commingling of assets). 
 
If, in the future, the subsidiary's activities grow to the stage where the subsidiary would require 
significant use of one or more parent employees, it is generally recommended that one or more 
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individuals be made employees of the subsidiary, not the parent. This would help to minimize 
any risk of jeopardizing the parent's tax-exempt status. 
 
IV. Taxation of Payments from Subsidiary to Parent. 
 
The discussion above concerned the organizational and operational rules that a parent and its 
subsidiary must follow to protect the parent's tax-exempt status. The discussion below now 
turns to the question of whether funds or assets received by the parent from the subsidiary 
would be characterized as unrelated business income that would be subject to tax, even though 
the parent would retain its tax exemption for its other activities. 
 
As stated above, a tax-exempt organization may engage in incidental business activities 
unrelated to the purposes for which it was granted tax exemption; however, the net income 
derived from such activities may be subject to tax. The net unrelated income is taxable if the 
activities constitute a trade or business that are conducted on a regular basis and are not 
substantially related to the performance (i.e., do not contribute importantly to the 
accomplishment) of the organization's tax-exempt purposes. Finally, regardless of whether an 
activity is substantially related to tax-exempt purposes, certain types of "passive" income are 
generally excluded from unrelated business income ("UBI"), including dividends, interest, 
annuities, royalties and certain rents. 
 
However, the otherwise-applicable passive income exclusion is unavailable when interest, 
annuities, royalties and certain rents are received by a tax-exempt organization from a 
"controlled" subsidiary. As amended by the Taxpayer Relief Act of 1997, Code Section 
512(b)(13) provides that although such interest, annuities, royalties and certain rents are 
generally excluded from UBI, that exclusion will not apply and such payments from the 
subsidiary to the parent tax-exempt organization will be taxable as UBI: (i) when the tax-exempt 
parent owns more than 50 percent, directly or indirectly, of the voting power or value of the 
subsidiary's stock; and (ii) to the extent that the payments reduce the net unrelated income, or 
increase the net loss, of the subsidiary. This special rule does not apply to dividend distributions 
from the subsidiary to the tax-exempt parent. 
 
Applying these rules to the common example of a Section 501(c)(3) or 501(c)(6) trade or 
professional association that establishes a taxable subsidiary, it is useful to identify the various 
forms of potential payments from the subsidiary to the parent. As noted above, with regard to 
dividends paid by the subsidiary to the parent, because Section 512(b)(13) does not apply to 
dividend distributions, and because dividends are excluded from UBI as passive income, 
dividends paid by the subsidiary can be received tax-free by the parent.  
 
With regard to payments by the subsidiary to the parent for administrative services and the 
"leasing" of employees, such payments would not qualify as excludable passive income, nor 
would they qualify as payments for services that are substantially related to the performance of 
the parent's tax-exempt purposes. As such, such payments would be UBI to the parent. 
However, all such income received by the parent could be offset through the allocation of 
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corresponding costs (deductions reflecting the parent's actual expenditures), resulting in no 
unrelated business income tax ("UBIT") liability for the parent. 
 
With regard to payments by the subsidiary to the parent for rent for shared office space and 
equipment, while rents for such property are often excludable from UBI as passive income, 
because of the application of Section 512(b)(13), if the parent maintained more than 50 percent 
"control" of the subsidiary, such rents would be UBI to the parent. However, as explained above 
(with regard to payments for services and staff), the rents from the subsidiary for shared office 
space and equipment can be "netted" against the actual cost of that office space and 
equipment to the parent, resulting in no UBIT liability for the parent. 
 
The "netting" of revenues from the subsidiary against expenses deductible by the parent would 
not be suspect unless the payments from the subsidiary were not on an arm's length basis. For 
example, an arm's length price would be established where a payment by the subsidiary for 
office space and equipment is calculated as a pro rata share of what the parent actually pays to 
an independent party for that space and equipment (e.g., rent paid to the owner of the parent's 
building, prices paid to third-party vendors), or where a payment for the services of a parent 
employee is calculated as a pro rata share of his or her actual salary and benefits (allocated 
pursuant to contemporaneous time records). 
 
Note, however, that while the "netting" process will be available to offset much UBI paid from a 
"controlled" subsidiary to the parent (e.g., rent, salaries, administrative fees), if the subsidiary 
begins to earn considerable income and desires to transfer more of that income (beyond what 
can be "netted") to the parent on a tax-free basis, it would have to pay the profits as dividends -
- which, while tax-free to the parent, are not deductible to the subsidiary. Of course, if the 
subsidiary was not a "controlled" entity (i.e., if the parent owned, by vote or value, directly or 
indirectly, 50 percent or less of the subsidiary's stock), payment of some of those profits to the 
parent as a royalty (e.g., in exchange for the licensing of the parent's name and logo) would be 
deductible to the subsidiary and tax-free to the parent. From a practical perspective, however, 
parent tax-exempt organizations generally insist on holding more than 50 percent of their 
subsidiaries' stock (and the new anti-avoidance "constructive ownership" rules make prior 
options, such as "second-tier" subsidiary ownership, no longer available). 
 
V. Conclusion. 
 
If an association is not prepared to do the detailed recordkeeping, cost allocation, and other 
administrative functions necessary to maintain the requisite financial, management and 
operational separation, then it should not establish a taxable subsidiary. It is burdensome to 
hold separate board meetings, maintain separate financial records and time sheets, allocate 
joint program expenses and overhead, and utilize separate letterhead stationery, among other 
requirements. At the same time, there are significant benefits and opportunities to be derived 
from the creative use of taxable subsidiaries.  
 



Hotel and Convention Center Contract Provision Guidelines for Associations 
 

by Jeffrey S. Tenenbaum, Esq. 
 

1. Identity of Parties:  
Name the contracting parties (legal names), with acronyms in parentheses, along with their 
principal place of business.  
 
2. Identity and Location of Meeting:  
Name the meeting (e.g., The 80th ASAE Annual Meeting & Convention) and its location 
(Hotel/convention center name and address).  
 
3. Meeting Dates and Dates for Room Block:  
Specify all dates from first arrival to last departure (including equipment set-up and 
dismantling). Note that meeting dates and dates for room block may or may not be the same.  
 
4. Sleeping Room Block/Reservations:  
 
a. Number of Rooms:  
Specify the number of each type of room (regular rooms and bedroom suites) for each day 
covered by the contract. Avoid use of the terms "reserved" or "reservations." The association is 
contracting for the hotel to make certain rooms available for reservation by individual meeting 
attenders; there should be no express or implied statement that the association is affirmatively 
reserving or guaranteeing that all rooms will be occupied by meeting attenders.  
 
b. Types of Rooms:  
In addition to specifying the number of bedroom suites and regular rooms, the contract should 
also specify the number of single versus double rooms, smoking versus non-smoking rooms, 
standard versus deluxe rooms, and handicap-accessible rooms needed in your block.  
 
c. Rates:  
Rate calculation generally depends on how far out your meeting is booked and what you have 
negotiated. If you are signing a contract within one year of your meeting, there should be a 
commitment to specific room rates. If you are signing more than one year out, there are four 
basic methods frequently used to calculate room rates: i) the current-year group rate plus a 
negotiated percentage increase; ii) a negotiated percentage off of the published "rack" rate on 
a specific date; iii) the current-year group rate plus an increase based on the annual percentage 
change in the Consumer Price Index for Hotel's city or region; or iv) a statement that future 
rates will be the lesser of the three above calculations. Be sure to specify the date on which the 
room rates will be determined, to include a clause guaranteeing that the group will receive the 
lowest rates in the Hotel at the time of the meeting, and to specify current sales tax rates.  
 
d. Complimentary and/or Discounted Rooms:  
Specify a formula for determining the number of complimentary rooms (e.g., one 



-2- 
 

complimentary room night for each fifty room nights used by meeting attenders during the 
period covered by the contract); specify that complimentary rooms will be earned on a 
cumulative (not a per night) basis; specify how complimentary rooms may be earned and used 
for suites; specify that the dollar amount equivalent to unused complimentary room nights will 
be credited to the Association's master account; and specify if additional complimentary or 
discounted rooms will be extended to Association directors, officers, staff, and/or guest 
speakers.  
 
e. Reservations:  
Specify the number of reservation cards to be provided to Association; specify reservation 
method (e.g., by individuals or by the Association; to Hotel directly or to an "800" telephone 
number; by mail, using a Hotel-supplied reservation card or one produced by the Association; 
or by a housing list); require Hotel to confirm reservations with guests within specified time 
frame; require Hotel to provide (specify via facsimile, mail, etc.) weekly reports to Association 
on confirmed reservations (specify whether to be listed alphabetically, by arrival date, etc.); 
specify time before which reservations will be held without deposit, deposit policy for holding 
rooms after specified time, and refund policy on deposits if adequate notice is given; specify the 
compensation Hotel will provide for guests whose reservations are not honored (e.g., free 
sleeping room at comparable, nearby hotel, free transportation to and from substitute hotel, 
long distance telephone calls to office and family, etc.); and require Hotel to notify Association 
of guests whose reservations are not honored.  
 
f. Check-In/Check-Out Times and Conditions:  
Specify daily check-in and check-out times for all days covered by the contract; early check-in 
and/or late check-out privileges, if any, for specified VIPs; the number of registration stations to 
be open during each day covered by the contract; and any other negotiated special 
arrangements (e.g., complimentary hospitality suite on major check-in and/or check-out days to 
accommodate early arrivals and/or late departures).      
 
g. Occupancy Reports:  
Require Hotel to provide (specify via facsimile, mail, etc.) Association with a daily occupancy 
report during the meeting dates and a final occupancy report within a specified number of days 
after the meeting as to the total number and types of rooms in Association's room block picked 
up during each day covered by the contract, and when they were picked up (e.g., pickup as of 
90 days out, 60 days out, 30 days out, and final pickup). If Association desires an individualized 
breakdown including guest names, arrival and departure dates, etc., be sure to specify.  
 
h. Room Block Release:  
Specify a date before which Hotel will not release any unreserved rooms from the room block 
and after which Hotel may, at its discretion, release any unreserved rooms from the room 
block. Be sure to specify that even after that date, Hotel will still accept reservations from 
meeting attenders at the rates and on the terms defined in the contract, on a space available 
basis.  
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i. Attrition/Slippage/Performance:  
Hotels generally insist on the inclusion of clauses that assess fees to replace revenue lost when 
reservation projections fall short of expectations. Such clauses, commonly called attrition, 
slippage, or performance clauses, can result in substantial financial liabilities for an 
unsuspecting association, and, as such, should be given close scrutiny. Attrition refers to the 
gap between the room block and the number of rooms finally occupied by meeting attenders. 
Attrition clauses generally require the association to pay the hotel a fixed amount for each 
room in the block that remains unreserved by the time of the meeting. As long as such clauses 
state that amount in terms of estimated lost profits (damages), and not in terms of a penalty, 
they will be enforceable. Note that the legal enforceability of the clause does not have to be 
tied to actual damages suffered by the hotel; a reasonable, predetermined estimate of 
damages is enforceable. If the inclusion of an attrition clause is unavoidable, be sure to specify 
a date before which the size of the room block can be adjusted (either at will or within specified 
parameters) by Association without liability. In the alternative, the adjustment can be tied to 
Association's current history and a formula can be specified for determining the size of the 
revised block at a specified date or dates. When determining damages owed to Hotel for 
attrition, a formula should be specified which is premised on lost profits, not lost gross revenue 
(room rates). Finally, specify that Hotel has an affirmative duty to "resell" rooms not reserved 
by the date specified in section 4(h) above, and any damages owed to Hotel will be reduced by 
any rooms resold.    
 
5. Meeting/Function Rooms:  
 
a. Number of Rooms:  
Specify the number of each type of meeting/function room required for each day covered by 
the contract.  
 
b. Types and Sizes of Rooms:  
Specify the types (e.g., banquet hall, exhibition hall, auditorium, foyer, solarium, removable 
wall capability, etc.) and sizes (specify general size and/or specific dimensions) of each 
meeting/function room required for each day covered by the contract. Identify 
meeting/function rooms by name wherever possible. Specify whether or not Hotel reserves the 
right to move Association to alternative meeting/function room(s). If yes, specify that Hotel will 
pay for reprinted programs and producing signage to alert meeting attenders as to room 
change(s).  
 
c. Times of Use:  
Specify the exact time(s) the room(s) will be utilized, as well as the specific periods of time 
before and after the meeting/function required for the set-up and dismantling of equipment. In 
the case of an exhibition, the set-up and dismantling times required by exhibitors may be 
substantial.  
 
d. Room Release:  
Some hotels will insist upon a clause providing for the release of unneeded meeting/function 
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space back to the hotel at a specified date. This is common when a meeting is contracted for 
several years in advance. Specifically, under such a clause, the association would agree to 
inform the hotel at a specified date (e.g., six months out) as to its exact meeting/function space 
requirements. At that time, all meeting/function space not required for the meeting would be 
released back to the hotel.  
 
e. Rates/Complimentary Rooms:  
In the 1970s and 1980s, hotels generally did not charge groups for meeting space, especially if a 
meal was held in the room and/or if the ratio of sleeping rooms to meeting space warranted. 
While this is still the case in some circumstances, ever-increasing labor costs make it 
increasingly difficult for hotels to "comp" meeting/function space. However it is negotiated, it is 
important to specify whether or not there will be meeting/function room rental charges, what 
the specific criteria are, if any, for earning complimentary meeting/function rooms, and what 
the specific rental charges, if any, will be. If there will be rental charges, either set a firm price in 
advance or specify a computation method, as described in section 4(c) above. If the latter, be 
sure to specify the date on which the room rates will be determined, to include a clause 
guaranteeing that the group will receive the lowest rates in the Hotel at the time of the 
meeting, and to specify current sales tax rates.  
 
f. Setup Charges:  
Labor charges and union contracts often dictate whether charges will be levied for the setup of 
meeting/function rooms. Often separate charges will apply to the setup of each and every 
chair, table, easel, etc.; these charges can add up very quickly. Be sure to specify the setups, if 
any, for which the Association will be charged, exactly what these charges will be (or when and 
how they will be determined, if not set in advance), and on what the charges will be based -- 
actual attendance, the number of chairs/tables set, sleeping room attrition, etc.  
 
g. Anticipated Number of Meeting Attenders:  
Specify the anticipated number of meeting attenders, and clarify that this number does not 
serve as a guarantee, but only as a nonbinding estimate; the Association shall not be liable if 
this number overestimates the actual number of meeting attenders. Note the distinction 
between this clause and those described in sections 4(i) above and 6 below.  
 
h. Service and Staffing:  
Specify the service and staffing level required for each and every function, including the types 
of services to be provided, the number of trained staff needed, dates and specific time frames, 
uniform requirements (e.g., black tie, doorman uniform), etc.; specify the costs to the 
Association, including any minimum charges, and how those costs will be calculated, or the fact 
that there are no costs; specify whether or not some or all of the facility's employees are 
unionized, and, if not, that the facility shall promptly notify the Association of any efforts to so 
organize any class(es) of employees; and include a guarantee by the Hotel of friendly, 
courteous, competent service.  
 
i. Equipment:  
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Specify the equipment required for each and every function, along with any rental charges, if 
any, to be assessed (see section 5(f) above regarding setup charges). Attempt to negotiate 
equipment rental on a complimentary basis. If the facility has to rent equipment from outside 
vendors to accommodate the meeting/function, specify the rates to be charged, including 
whether or not that includes a markup, or alternatively, specify that the Association will rent 
the equipment directly from the outside vendors. Finally, specify the facility's cutoff date for 
ordering equipment.  
 
j. Utilities:  
Specify when heat, air conditioning, light, power, and/or water will be turned on and off for 
every day during the meeting/function, including the setup and dismantling periods. If there 
will be a charge for utility use during setup and dismantling, or during any other period, specify 
the rates to be assessed. Attempt to negotiate utility use on a complimentary basis.  
 
6. Food and Beverage:  
Specify preliminary figures of anticipated attendance for each function at which food and 
beverage will be served; date(s) for final guarantee(s), including if, how, and when the 
guarantee(s) can be revised; for what percentage over the guarantee the facility will set; what 
charges will be assessed, if any, for meal function attendance attrition and/or cancellation; how 
far in advance food and beverage prices will be set, including whether facility will guarantee 
that food and beverage costs shall be at least a specified percentage less than menu prices 
published on a specified date; how charges will be applied (e.g., per drink, per person, etc.) and 
any minimum charges; how food and beverage will be served (e.g., passed hors d'oeuvres, 
buffet luncheon, etc.) (see section 5(h) above regarding service and staffing), including table 
decor; whether there will be any complimentary food or beverage (e.g., coffee stands, food and 
beverage for staff, etc.); and whether exhibitors may serve food and/or beverage from their 
booths, and, if so, whether they must obtain it exclusively through the facility.  
 
7. Gratuities:  
Specify whether gratuities shall be optional at the discretion of the Association or whether they 
shall be mandatory. If the latter, describe the facility's policy and formula for calculating 
gratuities.  
 
8. Taxes:  
Specify all applicable federal, state, and local taxes, along with their current rates, for all 
aspects of the meeting/function (e.g., sales taxes, service taxes, etc., and on what they can be 
assessed -- room charges, food and beverage, service charges, gratuities, parking, etc.)  
 
9. Parking:  
Specify any parking charges, including rates and how they are assessed (e.g., per automonbile, 
flat rate per day for the group, etc.); whether valet parking will be available, and, if so, during 
what hours; and whether an "in and out" policy will be in effect (allowing or prohibiting 
automobiles to go in and out of the garage in a given day without additional charges). Attempt 
to negotiate parking on a complimentary basis for all attenders, for VIPs, for staff, or for some 
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combination thereof, or alternatively, a discounted rate for some combination thereof.  
 
10. Transportation:  
Specify whether the facility will provide local transportation (e.g., a shuttle to and from the 
airport, a shuttle to and from the hotel and the exhibition hall, etc.), and, if so, what charges, if 
any, there will be for this service. If such transportation will be provided, specify the hours 
during which it will be available, how it can be accessed, and how many vehicles will be 
available at any given time.  
 
11. Promotion and Publicity of Meeting, including Signage:  
Specify the facility's policy, if any, on displaying signs and other promotional materials; what 
signage the facility will provide during the meeting/function, if any, and at what charge, if any; 
if and how the facility will promote the meeting/function in advance (e.g., electronic sign 
outside convention center, advertisements in local newspaper, etc.); and whether Association 
may use facility's logo in connection with advance promotion of the meeting/function.  
 
12. Other Services to be Provided by Facility:  
Specify any other services to be provided by the facility (e.g., doormen, bellhops, room 
amenities, complimentary newspaper delivered to guest rooms, complimentary telephone use -
- with no surcharges -- for Association staff, etc.), including a description of the service(s) (e.g., 
uniformed doormen, USA Today newspaper, etc.) and what charges, if any, there will be for the 
service(s).  
 
13. Billing and Payment Arrangements:  
Specify how and when credit will be established; what charges will be applied to the master 
account and what charges will be billed to individual guests/attenders; the size of a deposit, if 
any, to be provided to facility, how it will be returned, and a guarantee that it will be refunded 
in full in the event of termination under section 19 below or cancellation by the facility under 
section 18 below; when payment will be expected and, if not received by then, what late 
penalties, if any, will be assessed; any discounts for speedy payment; and that disputed items 
will not be payable until resolved.  
 
14. Conferences between Association and Facility Staffs:  
Specify the dates, times, and places of any scheduled conferences between Association and 
facility staffs (e.g., 7:00 a.m. in the staff room during each day of the convention), including 
specifically who will represent the facility.  
 
15. Construction and Remodeling:  
Specify that the facility warrants that the facility will remain in the same or better condition at 
the time of the Association's meeting as it is at the time of contract signing; will promptly notify 
the Association of any construction or remodeling to be performed in facility prior to the 
Association's meeting; warrants that any such construction or remodeling will not interfere in 
any way with the Association's use of the facility; in the event of such interference, will 
promptly pay the Association liquidated damages in a specified amount and will provide, 
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without charge, comparable meeting and/or sleeping room facilities at a comparable or 
superior nearby facility, along with free transportation to and from the substitute facility(ies), 
as needed.  
 
16. Warranty of "Quiet Enjoyment":  
Specify that the facility warrants that there will be no outside distractions that could interfere 
with the "quiet enjoyment" of guest rooms to be used by Association and its meeting 
attenders/guests.  
 
17. Other Meetings/Functions at Same Time:  
Specify that the facility will promptly notify Association of any concurrent or overlapping 
meetings or other events to be held in facility during the Association's meeting, and that the 
facility warrants that there will be no outside distractions that could affect the ordinary use of 
meeting rooms or other facilities by Association and its meeting attenders/guests.  
 
18. Cancellation:  
Distinguish this provision from section 19 below, Termination. The Cancellation clause should 
specify that the contract may be cancelled by mutual written agreement of the parties at any 
time, or by the Association without penalty upon giving written notice to the facility prior to a 
specified date; that the facility may not cancel the contract for any reason; that the Association 
may cancel the contract between two specified dates if it pays the facility a specified amount of 
liquidated damages, and after the latter of the two specified dates if it pays the facility an even 
higher specified amount of liquidated damages; that the facility must undertake all reasonable 
efforts to resell cancelled rooms and must credit those revenues against liquidated damages in 
an amount not to exceed the full amount of such damages; that liquidated damages, if any, 
shall be payable 30 days after the Association's meeting ends, provided the facility provides 
proof of its efforts to mitigate damages and proof that rooms being held for the Association's 
attenders/guests were unsold; and that the Association will not owe any liquidated damages if 
the facility meets or exceeds its average occupancy level for the week of the Association's 
meeting.  
 
19. Termination (Force Majeure):  
Distinguish this provision from section 18 above, Cancellation. The Termination clause should 
specify that the performance of the contract by either party is subject to Acts of God, war, 
government regulation, disaster, fire, strikes, civil disorder, acts of terrorism, outbreak of 
infectious disease or illness in the host city, curtailment of transportation facilities preventing or 
unreasonably delaying at least 25% of meeting attenders/guests from attending, or any other 
similar cause beyond the control of the parties making it inadvisable, illegal, or impossible to 
hold the meeting or provide the facility; and that the contract may be terminated without 
penalty for one or more of such reasons by written notice from one party to the other. In 
addition, specify that the contract may be terminated upon the breach of any material term, 
provided written notice of the termination is given. Finally, specify that the performance of the 
contract is contingent upon the availability of the facility as the site for the Association's 
meeting; if for any reason beyond the control of the Association the facility is not available, or is 
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not in acceptable condition, then the contract may be terminated without penalty by written 
notice from the Association to the facility.  
 
20. Change of Management/Ownership:  
Specify that the facility shall promptly notify the Association of any change in the facility's 
management or ownership, and that the Association may cancel the contract without penalty if 
there is any change in the facility's management or ownership, provided the Association 
notifies the facility of such cancellation in writing within a specified number of days after it is 
advised by the facility of the change.  
 
21. Indemnification (Hold Harmless):  
Specify that each party to the contract will indemnify the other(s) against all loss, expense, or 
damage on account of (a) any injury to the person and/or property of any member, employee, 
officer, agent, etc. of the other party(ies) arising out of the negligence or willful misconduct of 
the offending party, or (b) any breach of the representations and warranties of the offending 
party made in this contract. Be sure to clarify if the Association is indemnifying the facility for 
the actions of all meeting attenders, or whether it is limited to the actions of the Association 
and its employees; if the Association is indemnifying the facility for the actions of its outside 
vendors; and if the association is indemnifying the facility for all negligence, or merely "gross" 
negligence.  
 
22. Insurance:  
Specify that the facility shall carry liability, fire, burglary, or other insurance in such dollar 
amount as necessary to protect itself against any claims arising from any activities conducted in 
the facility during the Association's meeting, and that the facility indemnifies the Association as 
provided in section 21 above.  
 
23. Americans with Disabilities Act Compliance:  
Specify that the facility warrants that it complies and shall comply during the Association's 
meeting with the public accommodations of the Americans with Disabilities Act, including but 
not limited to the wheelchair access provisions. In addition, specify that the facility indemnifies 
the Association against any claims or other liabilities resulting from its failure to comply with 
the public accommodations provisions of the Americans with Disabilities Act.    
 
24. Fire, Safety, and Building Code Compliance:  
Specify that the facility warrants that it complies and shall comply during the Association's 
meeting with all local, state, and federal fire, safety, and building codes; that it maintains and 
shall maintain during the Association's meeting appropriate procedures and policies concerning 
fire safety and other safety issues; and that it shall make all such procedures and policies 
available to the Association for inspection upon reasonable notice.  
 
25. Security:  
Specify that the facility warrants that it maintains and shall maintain during the Association's 
meeting appropriate security measures to protect the person and/or property of any registrant, 
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guest, member, employee, or agent of the Association from injury. In addition, some contracts 
may wish to specify the exact number of trained security personnel a facility will have on duty 
at any given time during the Association's meeting, where those personnel will be stationed 
and/or patroling, the requisite level of training, and/or other more specific security precautions 
to be taken by the facility.  
 
26. Music Licensing Warranty and Indemnification:  
Specify that the facility warrants that no musical work protected by copyright will be staged or 
otherwise performed, via either live or mechanical means, by or on behalf of the facility, during 
the Association's meeting, unless the facility has previously obtained written permission from 
the copyright owner or the copyright owner's designee (e.g., ASCAP, BMI or SESAC) for such 
use. In addition, specify that the facility warrants that it shall be fully responsible for meeting 
the obligations under such an agreement, including the obligation to report data and pay 
royalty fees. Finally, specify that the facility will indemnify the Association from and against any 
claims or other liabilities resulting from a breach of this provision.  
 
27. Governing Law:  
To help ensure the most favorable outcome in the event of litigation, specify the laws of the 
jurisdiction by which interpretation of the contract will be governed. Note that there must be 
some connection between that jurisdiction and the Association (e.g., the state in which the 
Association is headquartered or incorporated, in which the facility is located, in which the 
facility or its parent company is headquartered or incorporated, etc.).  
 
28. Dispute Resolution Procedures:  
If desired (as an alternative to litigation), specify that any disputes arising under the contract 
will be subject to arbitration. Furthermore, specify what arbitration rules and procedures will 
be applied (e.g., Convention Liaison Council, American Arbitration Association, etc.), in what 
jurisdiction will the arbitration occur, whether or not the arbitration will be binding, and in 
what jurisdiction the arbitration award may be entered into court.  
 
29. Special Requirements:  
Specify any other special requirements of the Association, including the cost(s), if any.  
 
30. Standard "Boilerplate" Provisions:  
 
a. Warranty of Authority:  
Specify that the signatories to the contract warrant that they have the authority to enter into 
the agreement and agree to the terms set forth therein.  
 
b. Binding Agreement:  
Specify that this contract contains all of the terms agreed upon by the parties with respect to 
the Association's meeting and supersedes all prior agreements, arrangements, and 
communications between the parties concerning the Association's meeting. In addition, specify 
that the contract shall be binding upon and inure to the benefit of the Association and its 
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successors. Finally, specify that the contract may be amended at any time by the mutual 
written agreement of the parties.  
 
c. Severability:  
Specify that if any term or provision of this contract is found for any reason to be invalid, illegal, 
or unenforceable, that finding shall not affect the validity, interpretation, or enforceability of 
any remaining term or provision of the contract.  
 



Legal Duties of Association Board Members 
 

by Jeffrey S. Tenenbaum, Esq. 
 

Association officers, directors, committee members, and others involved in the association's 
governance structure are often unclear as to their roles and responsibilities. And for good 
reason - some rights and obligations are determined by law, others by the association's articles 
of incorporation and bylaws, and still others by written policies and procedures or more 
informal arrangements. The following article is designed to clarify the delegation of duties, 
explain the fiduciary duties imposed by law on association officers and directors, and suggest 
ways to protect volunteer leaders from personal liability. 
 
Roles and Responsibilities. 
 
The board of directors is the governing body of the association, responsible for the ultimate 
direction of the management of the affairs of the organization. The board is responsible for 
policymaking, while employees (and to a certain extent, officers) are responsible for executing 
day-to-day management to implement board-made policy. However, the ultimate legal 
responsibility for the actions (and inactions) of the association rests with the board. 
 
The board can act legally only by consensus (majority vote of a quorum in most cases) and only 
at a duly constituted and conducted meeting, or by unanimous written consent (in most states, 
boards cannot act by mail, fax or electronic ballot). The board may delegate authority to act on 
its behalf to others such as committees, but, in such cases, the board is still legally responsible 
for any actions taken by the committees or persons to whom it delegates authority. An 
individual board member has no individual management authority simply by virtue of being a 
member of the board. However, the board may delegate additional authority to a board 
member such as when it appoints board members to committees. In a similar fashion, an officer 
has only the management authority specifically delegated in the bylaws or by the board 
(although the delegated authority can be general and broad). 
 
Committees have no management authority except for that delegated to them by the bylaws or 
by the board. Furthermore, under most state nonprofit corporation laws, certain functions may 
not be delegated by the board to committees. For example, in many states, the board may not 
delegate to committees the power to elect officers, fill vacancies on the board or any of its 
committees, amend the bylaws, or approve a plan of merger or dissolution.  
 
Employees have no management authority except that specifically delegated to them in the 
bylaws or by the board. For example, most associations' bylaws delegate to the chief staff 
executive the responsibility for the day-to-day operations of the association's office(s), 
including the responsibility to hire, train, supervise, coordinate, and terminate the professional 
staff of the association, as well as the responsibility for all staffing and salary administration 
within guidelines established by the board. 
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Members have no management authority, as such authority is held by the board of directors. 
However, state nonprofit corporation laws generally reserve to members the right to remove 
officers and directors and to amend the association's articles of incorporation, among other 
rights. Under some associations' bylaws, certain matters, such as the amendment of the bylaws 
or the election of officers and directors, must be submitted to the membership for a vote. 
However, most other matters generally are not submitted to the full membership, but rather 
are handled by the board, one or more of its committees, or the officers or employees of the 
association. 
 
Fiduciary Duty. 
 
Those in positions of responsibility and authority in the governance structure of an association - 
both volunteers who serve without compensation and employed staff - have a fiduciary duty to 
the organization, including duties of care, loyalty and obedience. In short, this means they are 
required to act reasonably, prudently and in the best interests of the organization, to avoid 
negligence and fraud, and to avoid conflicts of interest. In the event that the fiduciary duties of 
care, loyalty or obedience are breached, the individual breaching the duty is potentially liable to 
the association for any damages caused to the association as a result of the breach. This 
fiduciary duty is a duty to the association as a whole; even those who only serve on a particular 
committee or task force owe the fiduciary obligation to the entire association.  
 
1. Duty of Care. This duty is very broad, requiring officers and directors to exercise ordinary and 
reasonable care in the performance of their duties, exhibiting honesty and good faith. Officers 
and directors must act in a manner which they believe to be in the best interests of the 
association, and with such care, including reasonable inquiry, as an ordinarily prudent person in 
a like position would use under similar circumstances. The "business judgement rule" protects 
officers and directors from personal liability for actions made in poor judgment as long as there 
is a reasonable basis to indicate that the action was undertaken with due care and in good 
faith.  The duty of care also imposes an obligation to protect any confidential information 
obtained while serving the association. 
 
2. Duty of Loyalty. This is a duty of faithfulness to the association. This means that officers and 
directors must give undivided allegiance to the association when making decisions affecting the 
association. In other words, officers and directors cannot put personal interests above the 
interests of the association. Personal interests may include outside business, professional or 
financial interests, interests arising from involvement in other organizations, and the interests 
of family members, among others. Officers and directors should be careful to disclose even 
potential conflicts of interest to the board of directors, and should recuse themselves from 
deliberation and voting on matters in which they have personal interests. For pervasive and 
continuing conflicts - such as a director of the association concurrently serving on the board of 
a competing association - resignation from the individual's association leadership post or from 
the outside conflicting responsibility may be required. Officers and directors can have business 
dealings with the association, but such transactions must be subject to considerable scrutiny. In 
such event, officers and directors must fully disclose any personal interests to the board of 
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directors, and the terms of any transaction must be fair to the association. In addition, state 
nonprofit corporation statutes frequently provide specific procedures for dealing with 
transactions in which officers or directors have conflicts of interest. 
 
Corporate Opportunities Doctrine. The duty of loyalty specifically prohibits competition by an 
association officer or director with the association itself. While officers and directors generally 
may engage in the same "line of business" or areas of endeavor as the association, it must be 
done in good faith and without injury to the association. One form of competition that is not 
permitted, however, is appropriating "corporate opportunities." A corporate opportunity is a 
prospect, idea or investment that is related to the activities or programs of the association and 
that the individual knows, or should know, may be in the best interests of the association to 
accept or pursue. An association officer or director may take advantage of a corporate 
opportunity independently of the association only after it has been offered to, and rejected by, 
the association. 
 
3. Duty of Obedience. This duty requires officers and directors to act in accordance with the 
organization's articles of incorporation, bylaws and other governing documents, as well as all 
applicable laws and regulations. 
 
Reliance on experts. Unless an officer or director has knowledge that makes reliance 
unwarranted, an officer or director, in performing his or her duties to the organization, may rely 
on written or oral information, opinions, reports, or statements prepared or presented by: (i) 
officers or employees of the association whom the officer or director believes in good faith to 
be reliable and competent in the matters presented; (ii) legal counsel, public accountants, or 
other persons as to matters which the officer or director believes in good faith to be within the 
person's professional or expert competence; or (iii) in the case of reliance by directors, a 
committee of the board on which the director does not serve if the director believes in good 
faith that the committee merits confidence. 
 
Willful ignorance and intentional wrongdoing. Directors cannot remain willfully ignorant of the 
affairs of the association. A director appointed as treasurer, for example, with limited 
knowledge of finance cannot simply rely on the representations and reports of staff or auditors 
that "all is well" with the association's finances. Moreover, officers and directors acting outside 
of or abusing their authority as officers and directors may be subject to personal liability arising 
from such actions. Furthermore, officers or directors who, in the course of the association's 
work, intentionally cause injury or damage to persons or property may be personally liable, 
even though the activity was carried out on behalf of the association.  
 
Reducing Personal Liability Risk. 
 
Association officers and directors can help minimize their risk of personal liability by doing the 
following: 
 
* Being thoroughly and completely prepared before making decisions. 
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* Becoming actively involved in deliberations during board meetings, commenting as 
appropriate, and making inquiries and asking questions where prudent and when such a need is 
indicated by the circumstances. 
* Making decisions deliberately and without undue haste or pressure. 
* Insisting that meeting minutes accurately reflect the vote counts (including dissenting votes 
and abstentions) on actions taken at meetings.  
* Requesting that legal consultation be sought on any matter that has unclear legal 
ramifications. 
* Requesting that the association's accountants assess and evaluate any matter that has 
significant financial ramifications. 
* Obtaining and carefully reviewing both audited and unaudited periodic financial reports of 
the association. 
* Attending the association's meetings and reading the association's publications carefully to 
keep fully apprised of the organization's policies and activities. 
* Reviewing from time to time the association's articles of incorporation, bylaws and other 
governing documents. 
* Avoiding completely any conflicts of interest in dealing with the association and fully 
disclosing any potential conflicts. 
 
Liability Protection. 
 
If preventive risk management fails, the liability of association officers and directors can be 
limited through indemnification by the association, insurance purchased by the association, and 
state volunteer protection laws. 
 
Apparent Authority. 
 
In the landmark 1982 case, American Society of Mechanical Engineers v. Hydrolevel, the U.S. 
Supreme Court determined that an association can be held liable for the actions of its officers, 
directors and other volunteers (including actions which bind the association financially), even 
when the association does not know about, approve of, or benefit from those actions, as long 
as the volunteer reasonably appears to outsiders to be acting with the association's approval 
(i.e., with its "apparent authority"). The Supreme Court made clear that associations are to be 
held strictly liable for the activities of volunteers that have even the apparent authority of the 
association. Even if an association volunteer does not in fact have authority to act in a particular 
manner on behalf of the association, the law will nevertheless hold the association liable if third 
parties reasonably believe that the volunteer had such authority. The law thus requires an 
association to take reasonable steps to ensure that the scope of its agents' (e.g., officers, 
directors and committee members') authority is clear to third parties, and that agents are not 
able to hold themselves out to third parties as having authority beyond that which has been 
vested in them by the association - for example, by regulating access to association letterhead 
stationery. 
 
Antitrust. 
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Associations are subject to strict scrutiny under both federal and state antitrust laws. The 
Sherman Act, the principal federal antitrust statute, prohibits "contracts, combinations, or 
conspiracies ... in restraint of trade." By their very nature, associations are a "combination" of 
competitors, so one element of a possible antitrust violation is always present, and only some 
action by the association that unreasonably restrains trade needs to occur for there to be an 
antitrust violation. Consequently, associations are common targets of antitrust plaintiffs and 
prosecutors. 
 
The consequences for violating the antitrust laws can be severe. A conviction can carry stiff 
fines for the association and its offending leaders, jail sentences for individuals who 
participated in the violation, and a court order dissolving the association or seriously curtailing 
its activities. The antitrust laws can be enforced against associations, association members, and 
the association's employees by both government agencies and private parties (such as 
competitors and consumers) through treble (triple) damage actions. As the Sherman Act is a 
criminal conspiracy statute, an executive who attends a meeting at which competitors engage 
in illegal discussions may be held criminally responsible, even if he or she says nothing at the 
meeting. The executive's attendance at the meeting may be sufficient to imply acquiescence in 
the discussion, making him or her liable to as great a penalty as those who actively participated 
in the illegal agreement. 
 
Common antitrust claims against associations include price-fixing (any explicit or implicit 
understanding affecting the price of a member's product or service is prohibited, even if the 
understanding would benefit consumers), group boycotts / concerted refusals to deal, 
customer allocation or territorial division, bid-rigging, and illegal tying arrangements. Antitrust-
sensitive areas of association activity include membership restrictions, standard setting, 
certification and self-regulation, statistical surveys, and information exchange programs, among 
others. 
 
To avoid antitrust liability, associations should adopt a formal antitrust compliance program, 
and this policy should be distributed regularly to all association officers, directors, committee 
members, and employees. The policy should require, among other conditions, that all 
association meetings be regularly scheduled - with agendas prepared in advance and reviewed 
by legal counsel - and that members be prohibited from holding "rump" meetings. Above all 
else, members should be free to make business decisions based on the dictates of the market - 
not the dictates of the association. Any deviation from this general principle, such as adoption 
of a code of ethics that infringes on members' ability to make fully independent business 
decisions, should be approved by legal counsel.  
 



Related Foundations: Is Your Association Avoiding the Legal Pitfalls 
and Maximizing Its Opportunities? Probably Not. 

 
by Jeffrey S. Tenenbaum, Esq. 

 
One of the most useful planning tools available to trade and professional associations is the use 
of related educational, charitable and scientific foundations. For a variety of important reasons, 
associations for years have established and operated related foundations. Properly utilized, 
such foundations can reap enormous benefits for associations and the industries and 
professions they represent. At the same, though, the legal terrain in which they operate is 
fraught with hidden traps and pitfalls. 
 
The vast majority of associations that operate related foundations are neither effectively 
sidestepping these pitfalls nor maximizing their opportunities to generate revenue and cut 
costs. This article is designed to provide association executives with a practical, legal road map 
to this area of tremendous opportunity and potentially significant risk for associations. 
 
Reasons for Establishing Related Foundations 
 
Approximately two-thirds of all trade and professional associations are exempt from federal 
income tax under Internal Revenue Code Section 501(c)(6). While some associations are 
exempt under Section 501(c)(3) - and are thus able to capitalize on certain advantages available 
exclusively to 501(c)(3) organizations - the majority of associations do not qualify for the 
coveted 501(c)(3) status. What many associations learned years ago, however, is that is often 
possible to avail themselves of such advantages indirectly, through the creation of 501(c)(3) 
affiliated organizations (often called "related foundations").  
 
Only 501(c)(3) organizations are eligible to receive tax-deductible charitable contributions 
(501(c)(6) organizations can receive dues or other payments that will be deductible to the payor 
only if they serve a business purpose of the payor); receive many federal and state government 
grants; and qualify for nonprofit postal permits (enabling utilization of significantly-reduced 
nonprofit postal rates). In addition, only 501(c)(3) organizations are eligible for many state and 
local sales and use, real estate, and other tax exemptions (in many jurisdictions, only certain 
categories of 501(c)(3) organizations are eligible for certain state and local tax exemptions); 
able to receive private foundation grants without the private foundation having to exercise 
"expenditure responsibility"; eligible to issue tax-exempt bonds (providing for significantly 
lower financing costs); eligible to receive tax-deductible gifts of property; able to commence a 
deferred giving program with the ability to enter into charitable remainder gift arrangements, 
provide charitable gift annuities, and have a pooled income fund; and able to maintain a 
charitable bequest program for federal gift and estate tax purposes (whereby individuals are 
encouraged and enabled to make some provision for support of the organization as part of 
their estate plan).  
 
For some or all of these reasons, many 501(c)(6) associations establish 501(c)(3) related 
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foundations. 
 
The funds raised by a related foundation must be used for educational, charitable or scientific 
purposes, but very often, the "parent" association is already carrying on significant educational, 
charitable or scientific activities which can be shifted to the related foundation. It is very 
common for associations to operate related foundations which raise funds; sponsor research; 
stage educational seminars and conferences; publish journals, books, studies, and other 
educational and scientific publications; award grants and scholarships; and conduct other 
educational, charitable and scientific activities that benefit the industry or profession 
represented by the association. 
 
Qualifying for Public Charity Status 
 
Qualification for tax exemption as a 501(c)(3) organization is contingent primarily on the fact 
that the activities of the related foundation will be principally educational, charitable and/or 
scientific in nature. In the association context, this test can generally -- but not always -- be 
satisfied with relative ease. This is a very fact-specific determination. Frequently, a key factor is 
establishing that the activities of the related foundation will benefit the general public (or at 
least a relevant segment of the general public) -- and not merely the related association and its 
members. This is an area deserving of careful scrutiny and planning as a related foundation is 
conceived and as the governing documents and tax-exemption application are prepared.  
 
The tax-exemption application process has a second component, however -- qualifying as a 
public charity in order to avoid (the undesirable) private foundation status. There are three 
ways to qualify as a public charity. Most related foundations, however, qualify for public charity 
status as "supporting organizations" (under Section 509(a)(3)). A supporting organization is an 
entity which is: 1) organized, and at all times thereafter operated, exclusively for the benefit of, 
to perform the functions of, or to carry out the purposes of, one or more public charities; 2) 
operated, supervised or controlled by or in connection with one or more public charities; and 3) 
not controlled directly or indirectly by one or more disqualified persons, other than foundation 
managers and other than one or more public charities. 
 
A section 501(c)(4), (c)(5) or (c)(6) organization, which would qualify as a "publicly-supported 
charity" under section 509(a)(1) or (a)(2) if it were a section 501(c)(3) organization, is permitted 
to establish a supporting organization. This means that a related foundation will qualify as a 
supporting organization if its parent association "normally" receives (i) at least one-third of its 
total annual revenue from government grants and/or contributions made directly or indirectly 
from the general public, or (ii) more than one-third of its total annual revenue from 
government grants, contributions, membership fees, and program service revenue (i.e., from 
activities related to its tax-exempt functions) and no more than one-third of its total annual 
revenue from gross investment income, rents, royalties, and unrelated business taxable 
income. Most associations satisfy the requirements of the latter test.  
 
Related Foundation Activities 
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A related foundation may engage in many activities related to the parent association's industry 
or profession, including publishing, seminars and conferences, research, grant-making, 
scholarships, fellowships, and awards, among other activities. These activities are ones either 
previously undertaken by the association or initiated by the related foundation, or both. The 
related foundation's activities can be funded by gifts, grants and program service revenue (e.g., 
publication sales, conference registration fees), leaving the association's revenues (e.g., 
membership dues) to support the remaining association programs and activities. 
 
It is important to note that "educational" activities need not be educational to the entire public; 
they can educate a special segment of the public, such as members of a particular trade or 
profession. However, the educational programs carried on by the related foundation cannot be 
limited to members of the parent association (the programs can focus on the interests of such 
members, but access cannot be restricted to association members). If individuals who are not 
association members attend educational seminars or conferences sponsored by the related 
foundation, the association may create an opportunity to solicit new members. 
 
The Association-Foundation Operational Relationship 
 
As with any relationship an association maintains with an affiliated entity, strict financial, 
management and operational separation must be maintained between an association and its 
related foundation at all times. The separate corporate existence of the related foundation will 
be disregarded by the IRS or the courts -- with tremendous adverse consequences for the 
association, the foundation, and foundation donors -- if the parent association controls the 
affairs of the related foundation so pervasively that the foundation becomes a "mere 
instrumentality" of the parent. This will occur if "the facts provide clear and convincing 
evidence that the [foundation] is in reality an arm, agent, or integral part of the parent 
[association]." 
 
IRS rulings and court cases in this area also indicate that no one factor determines whether an 
affiliated entity will be respected as separate. Instead, the IRS and the courts will consider 
several different factors and reach a conclusion based on their significance taken together. 
These include whether a valid purpose exists for forming the affiliated entity; whether the 
parent is involved in the day-to-day management of the affiliate's affairs; the extent to which 
the two entities share directors, officers and/or employees; and the extent to which the two 
entities share facilities and/or services. 
 
However, unlike an association's relationship with a taxable subsidiary or other types of 
affiliated entities, when the affiliated organization (i.e., related foundation) is a section 
509(a)(3) supporting organization, as discussed above, more control by the parent association is 
not only permitted, but is required. In practical terms, while this does not obviate the need to 
maintain strict financial and operational separation between the entities (to avoid a finding that 
the foundation is a "mere instrumentality" of the association, with the result being the 
disregard of the separate corporate status of the foundation), more overlap between directors 
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and officers, for instance, is permitted. As section 509(a)(3) requires that the related foundation 
be "operated, supervised or controlled by or in connection with" the parent association, the IRS 
cannot credibly contest the presence of some common directors and officers. However, this is a 
narrow and often ambiguous line which must be carefully negotiated by associations and their 
related foundations. 
 
Association Contributions to the Related Foundation 
 
As a general rule, a parent association may make virtually unlimited contributions -- without 
consideration -- of cash, assets, services, and other items of value to its related foundation 
without jeopardizing its tax-exempt status or that of the foundation (although the more 
frequently this occurs, the greater the risk that the separate corporate existence of the 
foundation will be disregarded). This is because, in most cases, the activities of the related 
foundation are also in furtherance of the tax-exempt purposes of the association (e.g., 
educational programming, publishing, research, grants, etc. which are directed at and benefit 
the members of the trade or profession represented by the association), so the contributions to 
the foundation advance the association's tax-exempt purposes. 
 
Consequently, while associations must carefully track and record the nature and amount of all 
cash, assets and services they provide to their related foundations, it is not necessary for the 
related foundation to reimburse the association for the full fair market value of such items, or 
to reimburse the association at all. It is permissible to do so -- as long as the reimbursements do 
not exceed fair market value -- but not required. The related foundation should record all such 
non-reimbursed items as in-kind contributions. 
 
Foundation Contributions to the Parent Association 
 
In contrast to the great latitude permitted regarding association contributions to their related 
foundations, the opposite is true with regard to foundation contributions to their parent 
associations. Here, as the conditions of tax exemption of 501(c)(3) organizations are much more 
stringent and limited than those of 501(c)(6) organizations, items of value can only flow from 
related foundations to parent associations if done in conformance with strict guidelines. 
 
A related foundation clearly may transfer items of value to its parent association in exchange 
for consideration at fair market value. For example, if a foundation sells books it publishes to its 
parent association at the same price it charges others to purchase the books, there is no 
problem. If a foundation owns its headquarters building and leases space in the building to its 
parent association at fair market rent, there is no problem. 
 
A problem arises, however, when the foundation seeks to transfer items of value to its parent 
association without receiving anything in return, or receiving consideration at less than fair 
market value. In addition, IRS officials have indicated informally that the newly-enacted 
"intermediate sanctions" law may be applied to transfers of items of value from related 
foundations to their parent associations when less than fair market consideration is received in 
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return (with the resulting penalty taxes levied on the associations). 
 
A related foundation may properly make grants, make contributions in the form of educational 
seminars, publications, etc., and otherwise transfer its assets to its parent association without 
adequate consideration only if it can be clearly demonstrated that such transfers are strictly for 
one or more qualifying educational, charitable or scientific purposes. In other words, use of the 
transferred items must be restricted for specific educational, charitable or scientific purposes, 
and the foundation must retain ultimate control and discretion over use of the items. Strict 
accounting procedures should be maintained to ensure that the items are not used by the 
association to defray its general operating costs. 
 
It is thus permissible for a related foundation to carry out its educational purposes in 
conjunction with the activities of its parent association. For example, the foundation and 
association may jointly sponsor educational programs, or the foundation may sponsor 
educational programs in conjunction with professional activities of the association (such as 
educational seminars at the association's annual meeting). The foundation bears the burden, 
however, of being able to prove that its funds and resources were used solely for the 
educational programs, and not to carry out professional or business activities of the association. 
Furthermore, it is critical that the educational programs be promoted and open to all members 
of the relevant trade or profession (not merely those who are members of the association), and 
that the foundation's name be clearly and conspicuously used in conjunction with the 
promotion and staging of the educational programs (not merely the name of the association). 
Furthermore, if the foundation's nonprofit postal permit is being used to mail promotional 
materials for the educational programs, it must ensure that the postal permit is not at all being 
used to promote the professional or business activities of the association (but only the 
educational programs of the foundation). 
 
The joint sponsorship of educational programs and publications by foundations and their 
parent associations can be accomplished either by having the foundation pay its share of the 
costs directly (such as room rental, publishing costs, and speaker fees), or by having the 
association pay the costs up front and seeking reimbursement of a specific dollar amount from 
the foundation, so long as a strict accounting is maintained at all times of the educational use of 
the foundation's funds. 
 
Finally, when educational programs or materials are offered by a related foundation and are 
promoted to, among others, members of the parent association, the foundation often will seek 
to offer discounts to the association's members on such programs and materials. As a general 
rule, a discount to association members on programs and materials offered by the foundation 
would be seen as a transfer of assets from the foundation to the association without 
consideration, and would be prohibited. However, most organizations avoid this result by 
having the association provide something of comparable value to the foundation in return for 
the foundation offering discounts to association members. For example, many associations 
permit their related foundations to utilize their membership mailing list to promote educational 
programs and materials in return for the foundation providing discounts on such educational 
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programs and materials to association members. Where this is not a practical approach, the 
association may consider donating other goods or services -- such as the use of trademarks and 
logos, staff services1, or even cash -- to the foundation in return for member discounts. 
However, it is important that the fair market value of the goods, services or other consideration 
provided by the association approximate the value of the member discounts offered by the 
related foundation. Regardless of the approach used, the association must always provide 
something of comparable value to the foundation in exchange for member discounts. 
 
Conclusion 
 
Whether the benefits to an association of establishing a related foundation will outweigh the 
burdens will differ in each case. As a general rule, if an association is not prepared to do the 
detailed recordkeeping, cost allocation, and other administrative functions necessary to 
maintain the requisite financial, management and operational separation, then it should not 
establish a related foundation. It is no doubt burdensome to always hold separate board 
meetings, maintain separate financial records and time sheets, allocate joint program expenses 
and overhead, and utilize separate letterhead stationery, among other requirements. At the 
same time, there are significant benefits and opportunities to be derived from the creative use 
of related foundations. Ultimately, the question to be asked is whether the tax, legal and other 
benefits of establishing the foundation will serve such a useful purpose for the association that 
the cost and trouble will be worthwhile. More often than not, the answer will likely be "yes." 
 
Note: 
If the association chooses to perform administrative services for the foundation in exchange for 
member discounts, the IRS could maintain that the value of the member discounts received by 
the association for its administrative services represents unrelated business income. In general, 
fees received by an association for performing administrative services for another tax-exempt 
organization are taxable, even if the other organization shares a related purpose or mission.  
 



Sexual Harassment by Board Members: Protecting the Association and Its Staff 
 

by Jeffrey S. Tenenbaum, Esq. 
 

Consider the following scenario: A male Board member of your association makes inappropriate 
comments to, or takes other inappropriate actions directed at, one of your association's female 
staff members at a reception during the association's annual conference. Unfortunately, this 
scenario is not terribly uncommon. In this case, can the association be held liable for the sexual 
harassment by one of its Board members of one of its staff members? It most certainly can. 
Moreover, it is possible that, in this instance, associations may be subject to strict liability for 
such harassment - with no affirmative defense available to the association. 
 
Associations have become increasingly familiar with minimizing the risks of employee-to-
employee sexual harassment in the workplace, but associations tend to be far less familiar with 
the risks of volunteer leader-to-employee harassment - both how to proactively minimize the 
risks and what to do if and when harassment occurs. The latter is the focus of this article.  
 
Assuming the statutory minimum number of employees is met, associations are subject to the 
equal employment opportunity laws, such as Title VII of the Civil Rights Act of 1964, the 
Americans with Disabilities Act, the Age Discrimination in Employment, and relevant state laws. 
Under those statutes, the association/employer has an obligation to protect its employees from 
harassment and discrimination based upon various protected characteristics. This includes 
harassment and discrimination perpetrated by Board members. 
 
Sexual harassment is a particular area of concern for associations, as for other employers. 
Ordinarily, under the landmark U.S. Supreme Court holdings of Ellerth/Faragher, Burlington 
Industries, Inc. v. Ellerth, 524 U.S. 742 (1998) and Faragher v. City of Boca Raton, 524 U.S. 775 
(1998), employers have an affirmative defense to liability for the harassing conduct of 
supervisors and management only where: (1) no tangible job action (such as a demotion or a 
termination) occurred; (2) the employer exercised reasonable care to prevent and promptly 
correct any sexually harassing behavior; and (3) the employee unreasonably failed to take 
advantage of the preventative/corrective opportunities provided by the employer or to 
otherwise avoid harm. "Reasonable care" on the part of the employer can take the form of an 
established and well-published anti-harassment policy that is consistently and promptly 
applied. 
 
Significantly, however, under recent case law construing Ellerth and Faragher, the affirmative 
defense is not available when the harasser is, him or herself, so high up in the managerial 
structure that he or she may be considered to be the "alter ego" of the employer. See e.g., 
EEOC v. Robert L. Reeves & Assoc., P.C., 2003 U.S. Dist. LEXIS 24701 (C.D. Cal. 2003) (finding that 
the founder, chief executive officer, president, director and shareholder of the firm was the 
firm's proxy/alter ego and, therefore, the affirmative defense was not available to the firm). 
Based on this case law, in some circumstances, members of the Board of Directors may actually 
be considered to be alter egos of an association, such that the association could be held strictly 
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liable for harassment by Board members against employees - with no defense available. 
 
Another important consideration for associations is the treatment of their members. While 
association members generally are not employees of the association, the EEOC and some courts 
have taken the position that "interference" with the employment opportunities of any 
employee can result in liability under the anti-discrimination laws. Association policies should 
explicitly prohibit employees from harassing or discriminating against members and other third 
parties (such as vendors). 
 
As a result, associations, like other employers, need to ensure they have strong anti-
harassment policies in place. The actions of Board members should be covered by these 
policies, and associations should acquaint Board members with the requirements of the policies 
and their importance to the association. Complaints by employees or by association members 
should be investigated and addressed promptly, objectively and consistently, regardless of 
whether the complainant is willing to "write up a complaint." Finally, Board members who 
violate the policies must be subject to corrective action, just like employees. In this way, an 
association can help safeguard against harassment in its operations as well as the potential for 
costly litigation resulting from it.  
 



Ten Key Copyright Issues and Pitfalls Every Nonprofit Should Know 
 

by Jeffrey S. Tenenbaum, Esq. 
 
For many nonprofits, copyright is the often lesser-known intellectual property (IP) relative to 
trademark. If you use the terms trademark and copyright interchangeably, you are not alone. 
Read on for some useful copyright tips. 
 
Put simply, trademarks are your "brand" and copyrights are your "content." Trademarks are 
most often words or symbols (or a combination of both) that are prominently used on one's 
goods or services and carefully protected. In contrast, copyrights are often misunderstood and 
overlooked. Whereas a patent can protect the idea itself, a copyright protects the original 
expression of the idea. Because only a minimum level of creativity is required for something to 
be copyrightable, many things are capable of being copyrightable "works." Examples include 
written works, websites, marketing materials, music, photos, videos, software programs, 
artwork, and even logos in some instances. 
 
Copyrights can be very powerful rights. Once properly understood, copyright owners can 
leverage their copyrights for great value and benefit. On the flip side, those who do not 
understand copyrights or who misuse the copyrights of others can face significant legal 
exposure for copyright infringement. 
 
Below are ten key copyright issues and pitfalls with which your nonprofit should be familiar, in 
connection with protecting and maximizing its own copyrights, and with minimizing the risk of 
infringing others' copyrights: 
 
1. Apply to Register Your Copyrights within the 90-Day Window 
 
It is a best practice to have an internal system to ensure that you apply to register your 
nonprofit's copyrights with the U.S. Copyright Office within 90 days of the publication of your 
"work." In contrast to federal trademark registration, copyright registration is a much simpler, 
and much less expensive process (the Copyright Office fee is $35-55 for a basic application, and 
the forms are available on the Office's website), typically without any back-and-forth with the 
Copyright Office. Assistance from legal counsel is optimal for avoiding certain issues later, but 
registration can be done without involving counsel, if necessary. Here is why copyright 
registration—and when you do it—is so important: 
 
If you (1) applied to register your work before the infringement occurred, or (2) the 
infringement occurred before you applied to register your work, but you still filed your 
application within the first 90 days after the publication of your work (which generally means 
when it hit the market, went live, or was first distributed), you are permitted to seek both 
statutory damages and attorney's fees in litigation. As background, a copyright owner who 
proves liability can elect either (a) actual damages or (b) statutory damages from an infringer. 
Actual damages (e.g., what the infringement really cost you in dollars) can be extremely hard to 
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prove, particularly for nonprofits. Even if you can prove actual damages, they can sometimes be 
very low and/or very expensive to prove up in litigation. In contrast, the copyright statute sets 
forth the minimum and maximum statutory damages that a court can award per work 
infringed. Except for very unusual circumstances, by statute, a court must award an amount 
between a minimum of $750 and a maximum of $30,000 per work infringed if the infringement 
was "non-willful." Where a court finds that an infringement was "willful," which is often the 
case, the court can award up to $150,000 per work infringed. These are powerful numbers. 
 
Provided that either (1) or (2) above applies, you are also permitted to seek your attorney's fees 
in court. Attorney's fees can be significant, and an alleged infringer may be on the hook to pay 
both your legal fees and the infringer's own legal fees. A cease-and-desist letter pointing out 
the possibility of having to pay both (a) sizable statutory damages, and (b) the copyright 
owner's attorney's fees often will stop an infringer in his tracks. A large potential court award 
also can encourage a quick and efficient settlement and/or put your nonprofit in a strong 
position in the event of litigation. 
 
If you did not (1) apply to register your work before the infringement occurred, or (2) file your 
application to register your work within 90 days after publication of your work (even if the 
infringement occurred in that 90-day period), then you can only seek actual damages, which are 
very difficult and expensive to prove, and you cannot seek attorney's fees. If you do not apply in 
a timely manner to register your works and find yourself in a dispute, a seasoned copyright 
lawyer will be well aware of the significant limitations of any claim you might threaten to file—
and assume that you may not follow through with any litigation. 
 
2. Place Appropriate Copyright Notices on Your Works 
 
Under current law, a copyright owner is not required to place a copyright notice on his/her 
copyrighted work. However, it is highly advisable that you place an adequate notice on your 
works for several reasons. First, as a general rule, if an alleged infringer had access to your 
copyrighted work, and this work had an adequate copyright notice, the infringer will not be 
found to be an "innocent" infringer, which can otherwise mitigate actual or statutory damages. 
Second, you make it clear to the average person that you claim a copyright in the particular 
content and put them on notice that they should not copy the material without your 
permission. Third, having a copyright notice gives others information as to whom to contact 
should they wish to seek a license, or permission, to use your copyrighted work (sometimes for 
a fee). 
 
The copyright statute requires that a proper notice must include: 
 
a. The symbol ©, or the word "Copyright" or abbreviation "Copr.",  
b. The year of first publication of the work (Note that the year or date may be omitted where a 

pictorial, graphic, or sculptural work, with accompanying text matter, if any, is reproduced 
in or on greeting cards, postcards, stationery, jewelry, dolls, toys, or any useful articles.), 
and  
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c. The name of the copyright owner, or an abbreviation by which the name can be recognized, 
or a generally known alternative designation of the copyright owner. 

 
3. The Fact That You Are a Nonprofit Does Not Necessarily Mean It Is a Fair Use 
 
The doctrine of "fair use" is a defense to unauthorized copying and could be a means of 
avoiding liability for copyright infringement when you otherwise copy or use without 
permission. However, the fact that you are a nonprofit does not automatically mean that your 
use of another's copyrighted work is "fair use." Case law has clarified that nonprofits have no 
special immunity from copyright infringement liability and that the nature of the "use"—not the 
nature of the "user"—is what matters to a fair use analysis. The fair use defense is a very fact-
specific, often very complicated defense. Many tend to rely too liberally on this defense. For 
that reason, it is important to obtain an analysis from a copyright lawyer of whether your 
particular desired use is likely a fair use before you proceed without permission. 
 
4. Make Certain That You Have Appropriate Written Agreements in Place That Cover 
Ownership or Use of the Copyrights with Non-Employees Who Create Materials for Your 
Nonprofit 
 
A very common misconception by nonprofits (and many for-profit corporations as well) is that if 
the nonprofit paid for an outside contractor to create the copyrighted material, then the 
nonprofit owns the copyright to that material. This is not necessarily the case. The only way 
that a nonprofit owns the copyright in a work created by an individual is if: (a) the individual 
is/was an employee of the nonprofit who created the work within and during the scope of his 
or her employment by the nonprofit, (b) the work created qualifies as a "work made for hire" 
under the fairly narrow definition within the copyright statute and you have an agreement 
signed by the person who created the work stating that it is a work made for hire, or (c) you 
have a written agreement signed by the person who created the work stating that he/she has 
assigned (transferred ownership of) the copyright to your nonprofit. In the absence of at least 
one of the above three circumstances, your nonprofit does not own the copyright. 
 
However, you may still have an express or implied license to use the copyright. And, in some 
cases, that may be all that your nonprofit needs, and all you may be able to obtain from a 
volunteer contributor. But because the scope of the license can vary greatly, it is important that 
you obtain a solid license in writing with the necessary scope included. At one end of the 
spectrum, as to scope, is a nonexclusive license just to reproduce, distribute, or display the 
material for one particular purpose, such as a one-time use, only at one event, only on one 
date, and in one location. Toward the other end of the spectrum is an exclusive license that is 
perpetual, royalty-free, worldwide, irrevocable, and for any use whatsoever. It is important that 
you have clear documentation of the scope of any license, otherwise you could find yourself 
uncertain about whether you can use the material, or worse, involved in a copyright dispute. 
Copyright law requires exclusive licenses to be in writing. While nonexclusive licenses are 
permitted to be oral and even implied, without something in writing you would be relying on 
memory and potentially later disputing as to what was previously agreed, with no 
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documentation to support your understanding; this is not advisable. 
 
5. Have Agreements Covering both Copyrights and Rights to Use an Individual's Likeness with 
Volunteer Authors, Speakers and Reviewers, and Releases from Attendees being 
Photographed or Recorded 
 
In addition to your paid consultants, do not forget to have an agreement in writing with your 
volunteer authors, speakers, and reviewers, as well as other volunteers who may be creating or 
contributing to your nonprofit's copyrightable works. The same rules apply as above. A 
volunteer author or speaker, for instance, may not be inclined to transfer copyright ownership 
to your nonprofit entirely, but a properly drafted license generally can cover the necessary 
rights for your nonprofit's desired use, and it does not need to be legalistic or overly verbose. In 
addition, if you wish to take and use the photo, video, or voice of an individual, or obtain and 
use his or her testimonial or endorsement, you should have a written release from the 
individual permitting you to do so. (This relates to the common law rights of privacy and 
publicity, not to copyright rights.) When photos or videos will be taken of attendees at 
nonprofit events, it is a common and efficient practice to include a blanket release and 
permission as part of the registration process. You also would need a license (or ownership, if 
applicable) from the copyright holder who took the photo or shot the video of the individual, as 
it is the photographer or videographer who owns the copyright in the photo/video. It is a very 
common mistake to obtain rights from only one of the two parties. 
 
6. Ensure That Your Organization Is Properly Licensing Rights to Use Content from Third 
Parties, Such as on Your Website and in Other Materials 
 
If your nonprofit is using third-party content (i.e., copyrighted material from other sources), it is 
important that your nonprofit obtain written permission from the third party for the permitted 
use. It is very common to want to use photos, video footage, or music, for example, on your 
website, as part of presentations or in other materials. As a general matter, absent a fair use 
exception, this must be properly licensed or your nonprofit has potential liability for copyright 
(and/or trademark) infringement. If necessary, a brief, clear email can be sufficient, although, in 
some cases, it is advisable to have an actual written agreement, even if it is short. 
 
Today, everyone is repurposing content. For-profit corporations do it. And nonprofits with 
limited budgets may particularly feel the need to reuse or repurpose the same content in 
various different ways. Where your nonprofit can get into trouble is if the party that created 
the content gave you a narrow license to use its material in only a specific, limited way and your 
nonprofit unwittingly exceeds the scope of that license when reusing the material. Fully 
understand the terms of the licenses you have. And try and obtain a broad, written scope of use 
in the first place if at all possible (and it usually is very possible). Also, make sure to keep good 
and clear records of your licenses; one day you will need to find that license. 
 
7. Remove Content from Your Materials (Such as Your Website, Listservs, Controlled Social 
Media, and Printed Materials) Immediately upon Learning That Another Party Appears to or 
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Claims to Own the Content 
 
Once (a) you believe that the content you are using belongs to a third party and you did not 
have authorization to use it in the manner you did, or (b) you are put on notice by a third party 
that your materials contain its copyrighted material without authorization, immediately 
investigate and remove the allegedly infringing materials until you can have an attorney 
experienced in copyright law review the issue for you. Here are a few reasons: First, if you know 
that you did not obtain permission from the owner of the copyright, you could later be found to 
be a "willful" infringer, which carries with it increased monetary damages. Second, whereas 
many potential claimants will be satisfied if you cease the alleged infringement upon receipt of 
their letter, continuing to engage in the allegedly infringing behavior can invite a lawsuit; it also 
does not look good to a judge or jury determining the amount of damages that you should pay. 
Third, copyright infringement is a strict liability tort, which generally means that, regardless of 
intent, if you infringed the copyright, you are liable. (Intent, willfulness and innocence become 
relevant only to the amount of damages the infringer must pay.) But there are secondary 
infringement theories where knowledge does become relevant. For example, one can be liable 
for contributory copyright infringement if the plaintiff can prove both (1) knowledge of the 
infringement and (2) a material contribution to it. One can be liable for vicarious copyright 
infringement if the plaintiff can prove (1) financial benefit from the infringement and (2) the 
right and ability to control. Some plaintiffs also will sue the individual members of management 
under these secondary theories of liability. 
 
8. Prominently List Your Digital Millennium Copyright Act (DMCA) Agent on Your Websites 
and Other Controlled Electronic Systems or Networks, Register Your DMCA Agent at the 
Copyright Office, and Implement an Internal Protocol so That You May Quickly and Fully 
Comply with the Copyright Statute if You Receive a DMCA Notice 
 
As a general rule, if there is infringing content in your materials, whether print or online, your 
nonprofit could be held strictly liable even if a third party uploaded the infringing content to 
your website. However, section 512 of the Copyright Act has a very specific and very formulaic 
procedure that can potentially mitigate your liability by providing a "safe harbor" from the 
otherwise strict liability, provided that you carefully adhere to it. Put simply, section 512 of the 
Copyright Act sets forth a mechanism where your nonprofit can designate a DMCA Agent to 
receive what people typically refer to as a "DMCA Notice" and you must follow the procedure 
carefully. You must not only designate a DMCA Agent on your website (and other electronic 
systems or networks controlled by your nonprofit) and provide all of the information required 
by the Copyright Act; you also must file a Notice of Interim Designated Agent at the Copyright 
Office. In the event you receive a valid DMCA Notice, you must respond expeditiously and 
follow the requirements set forth within section 512 of the Act. An added benefit to the 
potential "safe harbor" from liability is that complainants have a straightforward, and very 
commonly used, method for contacting your nonprofit in the event they find content they 
believe to be infringing on your site, rather than going straight to a traditional dispute. If you 
receive a notice styled as a "DMCA Notice" or "512 Notice," or anything similar, do not ignore it. 
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9. Keep Good Records of Your Registrations, Publication Dates, and Licenses Granted and 
Received 
 
Although your nonprofit's time and resources may be limited, it is important that you have a 
good recordkeeping system. You may need to rely upon it one day. First, put your Certificates of 
Copyright Registration in a safe place. In the event of a dispute, you may need an original to 
provide to a court. If you have misplaced yours, you will have to order new ones, which take 
time and money. Also, as explained above, because the date on which you filed your 
application can be critical to statutory damages and attorney's fees, you should have that 
information readily available. Second, keep records of when you first "published" your work 
(which is often when it hit the market, was first distributed, or was first posted on the Internet), 
because that information may be critical when it comes to establishing that an infringer had 
"access" to your content in order to prove liability, or to prove that you are entitled to seek 
statutory damages and attorney's fees based on the timeline of publication of your work, your 
application to register it, and the infringement. Third, keep records of the permissions or 
licenses you grant to third parties. You may see your content elsewhere and need to ascertain 
whether you granted the party in question permission to do this. A party also may contact you 
and ask for an "exclusive license" for some particular content; you will need to make sure that 
you have not already granted another party a license, or, if so, you will need to determine how 
long that extends or how you might terminate the license. Fourth, your nonprofit should keep 
records of the licenses and other copyrights that third parties grant to your nonprofit. You will 
likely need to determine at another point what rights you have if you want to continue using 
something you once licensed, or use it in another way. Of course, it also is critical evidence that 
you did not infringe in the event the other party alleges that you are infringing because he/she 
had no record of granting your nonprofit a license. 
 
10. Be Sure That Your Current Insurance Policies Cover IP Claims 
 
Typically, general commercial liability insurance policies do not cover IP infringement claims, 
but most nonprofit directors and officers liability insurance policies do provide for some IP 
infringement coverage (the policies and terms vary significantly, and certain exclusions are 
common). This can be an unpleasant surprise if you learn, after you receive an infringement 
claim, that no insurance coverage is available to your organization. Check with your insurance 
broker or agent, and your legal counsel, whether and the extent to which your policies cover 
the likely types of IP claims that could be asserted against your nonprofit (those claims will 
differ based on your programs and activities), and make changes—be it an endorsement to one 
or more existing policies, switching insurance carriers for a particular policy, or purchasing an 
additional policy, such as errors and omissions liability insurance—as appropriate. 
 

* * * * * 
 
In sum, copyrights and copyright issues arise routinely in the operations of every nonprofit, no 
matter how big or small, simple or complex. If copyrights are properly understood at all levels 
of the organization, your nonprofit can run more efficiently and effectively, build a solid 
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portfolio of content that can be broadly and legitimately reused and repurposed, potentially 
generate revenue from the licensing of your copyrights, and avoid potential liability to third 
parties.  
 



The 15 Most Common Nonprofit Bylaw Pitfalls: How to Avoid the Traps 
 

by Jeffrey S. Tenenbaum, Esq. 
 

Although it might not be the document most commonly on the minds of nonprofit directors, 
officers or staff, bylaws form the backbone of governance for nonprofit organizations; they are 
a very important document. When nonprofits need to consult their bylaws, such as a 
membership dispute, concern about an errant director, meeting notice, or voting issue arises, 
they are often surprised to find that the bylaws are outdated, do not conform to the law, or do 
not reflect the organization’s current practices. Regular bylaw reviews are key to ensure both 
that the organization is compliant with the state of the law and that the bylaws reflect enough 
flexibility to accommodate the manner in which the organization’s operates today. 
 
1. Understand your state's nonprofit corporation law. 
 
A state's nonprofit corporation statute – a nonprofit is governed by the statute in place in its 
state of incorporation, regardless of where the organization is located – supersedes any 
provision of the organization's bylaws. The nonprofit corporation act will contain default rules 
for areas that the bylaws might not address, such as specifying the minimum number needed 
for a quorum for a director or member vote; it will also contain prohibitions, such as not 
permitting directors to vote by proxy, among other provisions.  
 
Organizations should review the default provisions in their state’s nonprofit corporation act and 
determine if there are any defaults the organization would want to override by including a 
specific provision in the bylaws (for example, if the organization wanted to establish a lower 
quorum for a membership vote than the default number). Nonprofits also need to be sure that 
their bylaws do not permit practices that are prohibited by the state nonprofit corporation act;. 
If so, those bylaw provisions will have no force or effect, and any actions taken pursuant to 
those provisions will be null and void. In addition, because nonprofit corporation statutes vary 
from state to state, it is important when drafting new bylaws to review the relevant state 
requirements as opposed to simply using another organization’s bylaws as a base.  
 
2. Make sure your bylaws are consistent with other regulatory documents. 
 
Be sure to double-check your bylaws for both internal consistency as well as external 
consistency (including keeping in line with the articles of incorporation, the state's nonprofit 
corporation act, and any policy or governance manual). Note that if your organization is 
governed or licensed by another state agency, such as a state department of education or 
department of banking, other state laws might provide additional mandatory bylaw provisions 
for your organization. 
 
3. Be sure to address all foreseeable scenarios. 
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Sometimes, for example, bylaws will contain a provision about removing a board member, but 
leave out any provision covering how that position gets filled upon removal. It is important to 
take the time to carefully walk through all of the “what-if” scenarios to avoid holes in the 
bylaws.  
 
4. Populate your bylaw committee with an accurate cross-section of your organization. 
 
Use of a bylaw committee is one of the most common ways nonprofit organizations go about 
the bylaw review and amendment process. If the bylaw committee is comprised of individuals 
that do not represent a full cross-section of your organization’s membership or constituency, 
they may find some opposition when sending bylaws to the full membership for approval (for 
nonprofits with voting members) or to the full board of directors. By creating a bylaw 
committee that fully reflects your organization's population, you are less likely to run into this 
problem, and you will have more success vetting potential issues early on in the process. 
 
5. Coordinate the actions of your bylaw committee with legal advice. 
 
When rewriting bylaws, almost inevitably, a legal adviser will be able to spot inconsistencies 
and potential problems. Try to coordinate with legal counsel from the beginning of your 
process, not after all of the committee’s work has been done, when it can be very difficult to 
start over. 
 
6. Create bylaws that reflect the appropriate political climate of your organization. 
 
Bylaws should reflect the appropriate balance of power among the members (if there are 
members), the board of directors, and the executive committee (or other bodies within the 
organization’s governance structure, such as a house of delegates, key committees, or other 
structures). Some newer nonprofit corporation acts allow for more flexible governance 
arrangements, such as the creation of “designated bodies,” which provide another option for 
spreading out the balance of power. Designated bodies, which hold some, but not all, of the 
power of members or boards of directors, can be particularly helpful in more parliamentary 
style organizations. Depending on the state in which your organization is incorporated, there 
could be several options for the disbursement of governance responsibilities; carefully weigh all 
available options. 
 
7. Keep your bylaws current. 
 
Frequently, organizations inherit bylaws that have been patch-worked together over time. 
Thus, nonprofits sometimes end up with antiquated bylaws that are not appropriate for how 
the organization functions today. Sometimes the best solution is to scrap the original bylaws 
and start over from scratch, using a good, proven model provided by legal counsel or others as 
a starting point. 
 
8. Keep your bylaws flexible. 
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How the organization functions today may not be exactly the same as it will need to function in 
the future. Building flexibility into the bylaws, such as including a range for the exact number of 
board members and allowing the board to designate additional officers not named in the 
bylaws, can help the organization moving forward. Bylaws should provide an outline of the 
governance structure but also should allow some flexibility if and when changes are needed in 
the future.  
 
9. Reserve the details for policies, not bylaws. 
 
Some details are more appropriately placed in board-approved policies rather than in the 
bylaws. These often include items such as membership criteria, membership dues 
determinations, and the operation of committees. It also is helpful to place all board-approved 
policies into a single physical and/or electronic policy manual. Bylaws generally should be a 
relatively concise and easy-to-navigate document, leaving the details to policies, which can be 
more easily revised in the future. This way, bylaws will not need regular amendment. 
 
10. Ensure that your purposes clause reflects your organization today. 
 
This is actually a tax-exemption issue, first and foremost. The IRS generally will refer, among 
other things, to the purposes clause in a tax-exempt organization’s articles of incorporation to 
determine what is a related versus an unrelated activity. Most nonprofits also have a purposes 
clause contained near the beginning of their bylaws, and many times that purposes clause will 
differ, in one or more material respects, from the purposes clause in the articles of 
incorporation, the latter of which is controlling. The two clauses should be fully consistent and, 
therefore, an organization might want to include a clause in the bylaws which simply refers to 
the purposes clause as written in the articles of incorporation. In addition, the purposes clause 
in the articles of incorporation should be reviewed, keeping in mind that a clause drafted 30 or 
more years ago may not accurately or fully reflect your organization today. 
 
11. Closely review the meeting and voting procedures for members and directors. 
 
This is an area where we commonly see bylaw provisions that are inconsistent with the 
governing state law. Nonprofits should closely review how members (if there are voting 
members) and directors are permitted to meet and vote under the relevant state law. Keep in 
mind that many state nonprofit corporation acts do not allow directors to vote by proxy, and 
instead require a director to attend the meeting in-person or via telephone to be counted as 
present at the meeting for purposes of quorum and voting. Also, although the trend is certainly 
changing, some state nonprofit corporation statutes still do not allow members to vote outside 
a meeting unless by unanimous written consent (with the written approval of all members); 
even for the many state statutes that do permit member voting by email, sometimes specific 
procedures or prerequisites are prescribed. 
 
12. Look at committee composition. 
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Some state nonprofit corporation acts are very specific as to who can serve on a committee of 
the board and how such persons may be appointed. For example, the District of Columbia and 
several states require that “committees of the board” only be made up of directors and that 
those committee members must be appointed by at least a majority of all directors in office (as 
opposed to a majority of those directors present at a meeting at which a quorum is present, 
which often can be a lesser number). This requirement applies to those committees exercising 
the power of the board, such as an executive committee or an audit committee. In these 
jurisdictions, other committees not exercising the power of the board, such as fundraising 
committees or nominating committees, can have committee members who are not directors. 
 
13. Pay attention to the approval process. 
 
For organizations with voting members, amendments to the bylaws will almost always require 
member approval (check the applicable nonprofit corporate statute for the specific 
requirements). Approval also may be required by the board of directors. Many times, written 
notice of the proposed amendments will be required to be given a certain number of days in 
advance of the meeting. It is important to note the required timeline at the beginning of the 
process, so that your organization does not go through the entire bylaw review process only to 
realize it will be another year before the required membership approval can be obtained due to 
failure to adhere to the minimum notice period. 
 
14. Do not make your bylaws too difficult to amend. 
 
Some bylaws may require that amendments be approved by a two-thirds vote of the 
membership (for organizations with voting members), or contain other super-majority or 
burdensome requirements for approval. Focus on creating a bylaw amendment provision and 
process that is not overly difficult to execute and that is appropriate for the history, culture, and 
politics of your organization. 
 
15. Keep a pulse on the bylaws. 
 
After engaging in a bylaw amendment process, make sure that your bylaws do not become 
dusty. Some nonprofits maintain a standing bylaws committee comprised of board members 
that can speak up at meetings when issues implicating the bylaws are discussed. Other 
organizations place the bylaws as an agenda item at each annual meeting of the board of 
directors, to prompt consideration. At the same time, as discussed above, well-drafted bylaws 
should be flexible enough to not require regular amendment, and constant deliberation over 
revising the bylaws generally is unhealthy, unproductive, and diverts attention from the more 
pressing business and issues facing the organization. 
 
 



Your First Association CEO Employment Contract: Advice for the Rising Executive 
 

by Jeffrey S. Tenenbaum, Esq. 
 

So you are a young and aspiring association executive who has been offered your first CEO 
position. You have been an association professional for a number of years, but have never had 
an employment contract; you have always been an "employee-at-will," like the vast majority of 
other association employees (meaning the employment relationship can be terminated at any 
time by either party for any non-discriminatory or otherwise non-protected reason). Perhaps 
your prospective employer has offered you a contract, or maybe they have not. Regardless, in 
most cases, it is critical that you demand one.  
 
While the practical reality is that even an employment contract is no guarantee of long-term 
employment, there are real benefits and protections that can be effectuated through a written 
employment agreement – both to you and the association. From compensation and benefits to 
roles, responsibilities and lines of authority, a contract can play a critical role in helping to 
ensure your successful tenure at the helm. Moreover, while as a brand-new executive, you may 
believe you have no leverage to push hard in the negotiation process, to the contrary, once the 
association’s leadership has made its selection decision, this is the opportune time for the 
executive to get the best contract terms.  
 
While typically, the initial negotiations will result in a term sheet of key provisions, a well-
drafted contract will include many others as well. And how certain provisions are structured in 
the agreement also can have a significant impact. Consequently, if at all possible, take the 
responsibility for having your attorney create the first draft (and seek reimbursement from the 
association for your legal fees).  
 
What are key provisions to include in your employment contract? A few highlights (this list is by 
no means exhaustive): 1) Authority and Responsibility. Be sure to clarify that the executive has 
sole and exclusive authority for the hiring, firing, supervision, and compensation of all other 
association staff, subject to budgetary parameters set by the board; 2) Compensation. Spell out 
not only initial salary, but also minimum annual increases and bonuses, objective (not 
subjective) performance benchmarks and rewards (if any), who the executive reports to, and 
who determines merit raises and bonuses (try to keep this group as small as possible); 3) 
Benefits. This is an area where it is common for the executive’s benefits to be more expansive 
than the rest of the staff’s. From deferred compensation and retirement plans to enhanced 
term life insurance to club dues, spouse travel, automobile allowances, and relocation 
assistance, be sure to clarify which staff-wide benefits the executive is entitled to, and where 
the executive’s extend beyond. Certain benefits are sometimes "grossed-up" to cover the 
added resulting tax consequences to the executive; 4) Term, Termination and Severance. 
Whether the agreement is structured as a fixed multi-year term, with an "evergreen" renewal 
feature, or with an option for one party or the other to renew or terminate, be sure to protect 
yourself by providing for severance compensation in the event of termination other than for 
cause (and define "cause" with specificity). Such a safety net is of critical importance. A typical 
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provision would provide for minimum severance equal to at least six months of salary, with 
added severance keyed to years of service. Benefits such as health insurance and retirement 
plan contributions also are sometimes provided for a defined period.  
 
Bottom line: Decide on your own personal bottom line and fight hard for those key provisions 
that matter most to you. Then get it in writing. A clear and comprehensive employment 
contract will benefit the executive as well as the association and its volunteer leadership.  
 



What Do Association Executives Need to Know about Association Law? 
 

by Jeffrey S. Tenenbaum, Esq. 
 
With only 350 words allotted for this article, you can be sure that the answer to the question 
posed in this article's headline is certain to be -- "Not very much." Unfortunately, for virtually all 
association executives -- from the membership assistant up to the CEO -- being able to spot 
legal red flags is critical to your association's legal health, and to your professional success. 
While you need not go to law school and read all back issues of Association Law & Policy, having 
a very basic, even superficial, understanding of the core legal pitfalls associations often fall into 
can be invaluable. 
 
Most associations do not have in-house lawyers that review each and every program, activity, 
publication, Web page, press release, and other initiative before it goes out. Nor do most 
assocations have the budgets to run all such matters by outside legal counsel. Consequently, it 
falls on association executives at all levels to know, at least on a rudimentary level, when it is 
necessary to address key legal concerns or get the lawyers involved.  
 
Everyone knows that when your associations gets hit with an IRS audit notice, EEOC 
employment claim, third-party subpoena, or antitrust suit, you call your lawyer. But what can 
you do proactively -- before the damage is done -- to minimize your association's legal risks at 
the outset? A lot. 
 
For instance, most association executives do not recognize that the copyright in articles and 
other works created by non-association employees (such as members or vendors) vests in the 
authors of such works, not your association. This is generally true even if you paid for the work 
and even if the work was prepared expressly for your association. However, without being the 
copyright owner, your association may not have the right to use the work again in another 
medium, to include the work in a later compilation, or to create derivative works based on the 
original. Fortunately, this problem can be effectively addressed by either obtaining copyright 
ownership at the outset through a written assignment or obtaining a sufficiently broad and 
perpetual written license to use the work. Many associations keep forms readily available for 
this purpose. Not knowing these legal realities, though, can -- and often does -- get associations 
into a hotbed of trouble. 
 
Having a basic understanding of the fundamentals of copyright and trademark law, federal tax 
exemption, antitrust law, employment law, meeting contracts, endorsement liability, lobbying 
and political limitations and compliance, affiliated entity relationships, and corporate 
governance, among other areas, can be invaluable in knowing, for instance, when to obtain a 
copyright assignment from committee members developing a certification program, what steps 
to take when terminating an employee, and what affirmative disclosures are required by 
federal tax law, election law, and employment law. 
 
There is much to know, to be sure. Were that not the case, I would likely have trouble making a 



-2- 
 

living as an association lawyer. You do not need to know it all, but you do need to know how to 
spot the legal red flags, and what to do next.  
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